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Washington DC 20207

September 5, 2018

TO: Paula Stannard, Senior Counselor to the Secretary
Roger Severino, Director, Office of Civil Rights
Bob Charrow, General Counsel
Francis Collins, Director, National Institutes of Health
George Sigounas, Administrator, Health Resources and Services Administration
Robert Redfield, Director, Centers for Disease Control and Prevention
Brett Giroir, Assistant Secretary for Health
Gopal Khanna, Director, Agency for Healthcare Research and Quality
Brenda Destro, Acting Assistant Secretary for Planning and Evaluation

FROM: Ann C. Agnew
Executive Sec | artment

SUBJECT: HHS Review: Department of Education Regulation — Noon, September 10
Close Hold Review

The Department of Education is seeking the Department’s comments on a draft regulation
concerning Title [X. I ask that you personally review the regulation and restrict sharing it only
with others who will significantly contribute to your division’s comments.

You are asked to review the proposed regulation and submit comments to Jamar Hawkins

(Jamar.Hawkins@hhs.gov) by noon September 10. Please limit your comments to serious
concerns. Comments will be evaluated by leadership in advance of sharing them with the

Department of Education.
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DEPARTMENT OF EDUCATION

M CFR Part 106
RIN 1870-AAl4
[Docket 1D ED-2018-0CR—0064]
Titie IX of the Education Anicndments of 1972
AGENCY: Office far Civil Rights, Depar_tmcnt of E.t_iuc‘aliunl.

ACTION: Notice of proposed rulemaking,

LI |

SUMMARY: The Secreiary of Eﬂuc:.ltiml pmpu-ses to ameiid reguletions implementing
Title 1X of the Educatip!'! Amendrients ﬂf-ltl-g'?\ﬁ {Tilgc 1X). The proposed regulntions
clerify snd modify Till_]g X mgulatuqrﬂ I_'quil'lﬂ-‘;ﬂmts pertaining to the availability of
remedies for Viu]uti‘o_i}f,‘, the effect of Consli&tiunnl protections, the de_signnn'nn of a
comdinu.tq_r to nddmss sex Qiﬁcﬁmingﬁﬁn issues, the dissemination of a nondiscrimination
poligy, the ad;up_tiun .of prievanice procedures, and the process te cloim o religious
exemption: ":l"i'lb p'r-uimsa:i;'i‘agulalions would also specify how recipient schools and
institutions covered by"[:iﬂc IX must respond to incidents of sexual harassment consistent
with Title [X's prohibition sgeinst sex discriminration. The proposed regulations are
intended to promote the purpose of Title 1X by requiring recipients to address sexual
harossment, assisting and protecting victims of sexual haressment and ensuring that due

process protections are in place for individuals accused of sexual harssment.
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DATES: We must receive your comments on ot before [INSERT DATE 60 DAYS

AFTER PUBLICATION IN THE FEDERAL REGISTER].

ADDRESSES: Submit your comments through the Federa] eRulemaking Portal or via
postal mail,. commerciol delivery, or hand delivery. We will not avcept comments by fax
or by e-mail, or comments submitted after the comment period closes. To ensure that we
do net receive duplicate copies, please submit your comments only once. Additionafly,

plense include the Docket 1D at the top of your comments,

If you are submitting comments electronically, we strongly encourage you to submit any
comments or attachments in Microsoft Word format. 1f you must submit o comment in
A&ube Portable Document Format (PDF), we strongly encourage you to convert the PDF
to print-to-PDF" format, or to use some ‘other commonly-used searchoble text format,
Please do not submit the PDF in o scanned fofmat. Using o print-te-PDF format allows
the U.5. Depariment of Educetion {the Deportment) to electronically search and copy
certnin portions of your submissions.

t
L8 Foderal eRulemaking Portal: Go to www.resulationseav to submit your

comments electronically. Information on using Regulations.gov, including
instructions for finding a rule on the site and submitting comments, is availsble on
the site under “How to use Regulelions.gov” in the Help section.

«  Postal Muil, Commercial Delivery, or Hand Delivery:

The Department strongly encournges commenters to submit their comments

electronically. If, however, you mail or deliver your comments about these proposed

)
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repulations, address them 1o Candice Jackson, U.S. Department of Education, 400

Maryland Avenue S.W., Room 6E309, Washington, D.C. 20202. Telephone: {202) 453-

7100.

Privacy Note: The Department’s policy is to make oll comments received from members
of the public svailable for public viewing in their entirety on the Federal eRulemaking

Porial at www.reoulations.pov, Therefote, commenters should be careful to include in

their comments only information thot they wish to make publicly availeble,

FOR FURTHER INFORMATION CONTACT: Candice Jackson, U.S. Department of
Education, 400 Marylend Avenue S.W., Room GE309, Wash(nglon, D.C. 20202.

Telephone: (202) 453-7100.

If you use a leleunmmuniuﬁ_iul_is device for the deaf {TDD) or n text telephone
(TTY), calt the Fedem! Reley Service (FRS), toll free, al 1-800-877-8339.

SUPPLEMENTARY INFORMATION:
Exe cqti ve Sy mimary
Purpose of this regulatory action

Based on ils extensive review of the criticol issues sddressed in this rulemaking, the

Department has determined that current regulations and subreguiatory guidance do not

provide sppropriste standards for how recipients must respond to incidents of sexual

harassment. To address this concerm, we propose regulations addressing sexual

harassment under Title IX to better align the Depariment’s regulations wilh the text and
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purpose of Title IX and Supreme Court cose law. This will ensure thot recipients

undersiand their legal obligations including what conduct is actionable os harassment
under Title X, the conditions that sctivate a mandotory response by the recipieat, and
particular requirements that such a response must meet so that recipicnls protect the

rights of their students to access education free from sex discrimination,
Summary of the Maojor Provisions of This Regulatory Action:
With regard to sexual hamssment, the proposed regulations would:

» Define the conduet constituting sexunl harassment for Titic!}{ purposes;

* Speeify the condilions that activate a recipienl‘s obligation 1o respond to
allegations of sexunl horassment and impose n general standerd for the sufficiency
of a recipient’s response;

» Specify situntions that require a recipient to initiofe its grievance procedures; and

» Establish procedural safeguards that must be incorporaled into a recipient's
Erievance ;II'DCB&I.]I‘I?S to ensure a foir and reliable factual determination when a

recipiént investignles and adjudicales s sexual harassment complaint.

{n addition, the proposed regulm.iéns would: clarify that in responding 1o any claim of sex
discriminntion under Title IX, recipients are never required to deprive an individual of
rights that would be otherwise puneanteed under the U.S. Constitution; prohibit the
Department's Office for Civil Rights (OCR) from requiring 2 recipicnt to pay money
damages as u remedy for a violation of any Title X regulation; and eliminate the

requirement that religious institutions submit n written stulement to qualify for the Tille
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IX religious exemption.

To minimize the potentiel for confusion or potentinl conflict between existing regulations
and these proposed regulations, the proposed regulations align with requirements already
imposed upon institutions of higher education under the Jeanne Clery Disclosure of
Campus Security Policy and Campus Crime Statistics Act (Clery Act), where
appropriate. Where approprinte, the regulntions would also now epply those requirements

fo elementary and secondary schools
Costs and Benefits

As further deteiled in the Regnfardgr Timpact Analysis, we estimate that the total
moneary cost savings of these regulutions over ten yewrs would be in the range of $327.7
million to $408.9 miliion. In ulidﬁiun, the major benefits of these proposed regulations,
token os a whole, im:llide achieving the protective purposes of Title IX via equitable, just,
ond fair procedures Illt i]._l'ﬁ_\l"ilﬁB adequote due process protections {or those involved in

[

ETievince processes.

Invitation o 'C'ummgnff We invite you to submit comments regarding these
proposed regulstions and directed questions. To ensure that your comments have the
moximum effect on developing the finol regulations, you should identify clearl

specific section or sections o i qur

gddresses, snd nrmange your comments in the same order as the proposed regulations,

We invite you to assist us in complying with the specific requirements of

Executive Orders [2866 and 13563 (explained furher below), and their overall gaal of
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reducing the regulatory burden that might result fiom these proposed regulntions. Pleose

let us know of any further ways that we may reduce potential costs or increase potentinl
benefits, while preserving the effective and efficient administration of the Depariment’s

prograins and activities.

During end after the comment period, you may inspect all public comments about
these proposed regulations by accessing Regulations.gov. You slso may inspect the
cornments in person at 400 Marylond Avenue S.W., 'flgnm 6E308, Washington, D.C.,,
between the hours of 8:30 am. and 4:00 p.m., Eostern Time, Manday through Friday of
ench week, except Federal holidays. Please contocl the person listed wunder- FOR

FURTHER INFORMATION CONTACT.

Assistance to Individuals with Disabilities in Reviewing the Rufemaking Record: Upon
request, we will provide an appropriate accommodation or puxiliary nid to an individual
with 1 disability who necds assistance to review the comments or ather documents in the
public rulemoking rccord for these proposed regulutions. If you want to schedule un
uppl&limm.ent for this type of sccommodation or aoxiliery nid, please contact l’LhB person

tisted under FOR FURTHER INFORMATION CONTACT.
Background

Title IX prohibits discrimination on the basis of sex in education programs and sctivities
that reccive Fedeml financial assistance. See 20 U.S.C. 1681{a). Exisling Title 1X
regulations contnin specific provisions regarding (i) remedies the Assislunt Secretary can

detennine necessary to overcome effects of discrimination {34 CFR 106.3), (i) the effeet
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of other requirements (34 CFR 106.6), (jii) designation of a responsible emaployee (34

CFR 106.8(n)), (iv) odoption of grievance procedures (34 CFR 106.B(D)), (V)
dissemination of policy (34 CFR 106.9), and {vi) exemption for religious schools (34
CFR 106,12). For rcasons deseribed in this preomble, the Secretary proposes 1o amend
the Title IX regulntions at 34 CFR [06.3, 106.6, 106.8, 106.9, and 106.12, ns well as add

new sections }06.44 and 106.45.

The Department's predecessor, the Department of Health, Education and Welfare
(HEW), promulgated implementing regulations under Title IX effective in 1975,
Among other things, those regulntions reguire rcc:ipn:nt mcipients to create and
disseminate o policy of non-discrimination .hqsud. oh Sex, désignate a Title IX
Coordinator, and adopt and pl._lbﬁsh grievance i)m::;édurcs providing far prampt and

equitable resolution of complaints that & school is discriminating based on sex,

When the current ;ggxi’}ggim__s _were issued in igvs. the Federal courts had nat yet
oddressed rwip'renls‘. '.l:illlc_ X ﬁbliguti'tgns 1o nddress sexual horossment a5 o form of sex
discrimination. 'I'I{e'!SuﬁrEﬁE Caurt 'sﬁbsequsnlly claborated on the scope of Title IX,
ruling {hat mmwydmnages were ovailuble for private uctions under Title IX based on

sexunl horassment by © teacher ogainst o student, Franklin v. Gwinnett Cre. Pub. Sch.,

V40 Fed. Reg. 24128 (June 4, 1975} (codified at 45 C.F.R. Part 86). In 1980, Congress created the United
Staies Depariment of Education. Pub. L. No. 56-88, § 201, 93 Stat. 669, 671 (Oct. 17, £979); E.O. 12213,
45 Fed Reg. 29557 (May 2, 1980). By operstion of law, all of HEW's detecrminations, rules, and
regulations continved in eflect and all functions of HEW's Office for Civi Rights with respect o
educniiona) progrms were transferred 10 the Secretasy e (Educalion. 20 U.5.C. § 3441(a)(3). The
repulations implemeniing Tile (X were recodiled withoui subsisntive change ia 34 C.F.R. Past 106, See
43 Fed, Rey. 30802, 30955-30065 (May 9, 1980).
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503 US. 60 (1992); that such damapges may oniy be recovered under Title TX when o

school officie]l with authority to institute corrective measures has actual notice of the
harassment but is deliberately indifferent to it, Gebser v. Lago Vista Ind. Seh. Dist., 524
L1.5. 274 {1998); and that a school con likewise be lioble under Title IX based on sexual
horassment by a smdent against a student but only if “the recipient is delibertely
indifferent to known ocis of student-on-student sexual harassment,” “the harasser is under
the school's disciplinary autherity.”’ and “lhe behavior is so severe, pervasive, and
objectively offensive that it denies is victims the equal access to education thot Title IX
is designed to protecl,” Davis v. Manroe ny.- Bd. . of Educ., 526 U.S, 62:9, G647, 652
(1999).

In the four decades since the Department issued the 1975 rule, no Title IX regulations
hove been promulgated to address sexunl harussment as n form of sex diserimination;
instead, the Decpariment has pddressed this subject through a series of guidance
documents. See, eg Sexwal Horassment Guidence: Harassment of Studenis by School
Employees, Other Students, or Third Portics, 62 Fed. Reg. 12034 (March 13, 1997);
Sexual Harassment Guidance: Harassment of Shudents by Scheol Employees, Other
Students, or Third Purt-ics {Janugey 2001} (2001 Guidance), Dear Colleague Letier
Sexual Violence (Aprl 4, 201 1) (2011 Dear Colleaguc Letter); Questions end Answers
an Title 1X nnd Scxual Viclence (April 29, 2014) (2014 Q&A); Questions and Answers
on Cumpus Sexunt Misconduct (September 2017) (2017 Q&A). The decades since
passage of Title 1 have revealed that how schools address sexual harassment and sexual

assault {collectively referred to herein ns sexual harnssment) affects the educational
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access ond opportunifies of large numbers of students in elementary, secondary, and

postsecondary schools across the nation,

Beginning in mid-2017, the Deportment started to examine how schools and colleges
were applying Title IX to sexual horassment under then-current subregulatory guidance,
The Depertment conducted listening sessions snd discussions with stakeholders
expressing a variety of positions for and against the siatus quo, it.mluding advocates for
survivors of sexual violence; ndvocates for accused stuﬂéms; organizations represenfing
schools and colleges; attorneys representing suwi\‘rgts, the accused, and instihitions; Tille
IX Coordinators and other school and college sdministrators; child and sex abuse
prosecutors; scholars and experts in law, psydwl?gy. iind neuruscience; and numerous
individuals who have experienced school-level Title IX proceedings as a comploipant or
respondent. The Department also reviewed white papers, reports, and recammendations
issued over the past severnl years by lcglal and ﬁui:lic palicy scholars, civil rights groups,
ond comimittees of n[_:-npli;{ismi brgn_r_lizntinns‘ as well as books deteiling cose studics of

campus Title 1X proceedings.’

IEg., Incob Gersenand Jeannie Suk, The Sex Bureaneracy, 104 Calif. L. Rev. 881 {2016); Joha
Villasenor, "“A probabilistic framework lur modelling false Title IX ‘convienens’ undec the prepondetmes
ol the evidence stondord,” Law, Pmbabum e Risk, Volume 13, |ssue 4, § December 201 6, Fages 223~
137, - 3 3 Open Letter from Members of the Penn Law School Foculty,
Smmemuf.‘ Complaints: an::wlg Complairants and the Acciised Smdeats at Universities, Walt Se. 1
Online (Feb. 18, 2015), htip:/online.wsj, com/public/resources/documents/2015_0218_upenn pdf
{stntemenl of 16 members of the University of Pennsylvania Law School facully); Rerhink Harvord s
Sexual Harassment Policy, Bostan Globe {OcL 15, 1014} {Statement OF28 Members Of The Horvard Low
School Facully); ABA Criminal Jusiice Section Task Foree On College Due Process Rights And Vietim
Protections, Recomme ndations For Colleges And Universities kn Resolving Allepations OF Campus Sexual
Misconduct (2H7); Americon College OF Trial Lawyers, Task Forre On The Response Of Universities
And Colleges Te Allegaiions OF Sexual Violence, While Paper On Campus Sexual Assault Investipations
{2017); Elizobeth Bartholer, Noney Geriner, Jonel Halley & Jeannie Suk Gersen, Faimess For All Students
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The Department learned that its subregulatory guidance to schools nnd colleges left

uncertainty about whether the guidance was or was not legally binding.

To the extent that subregulatory geidance was being enforced by the Department as
mandatory, the ohligations set forth in previons guidance had been impose# by the
Department without following rulemaking processes that permit the public and all
slakeholders to comment on the feasibility and effectiveness of regnirements. Several of
the prescriptions set forth in previous guidonce (for example, a 60-duy reguirement for
completing campus investigations; compulsory use by all schools and colleges of the
preponderance of the evidence standard; and prohibition of mediation in Title [X sexual
ussault cases) generated particular criticism and controversy among stakeholders ps to
whether such requirements were the most appropriate Federal mandates 1o impose on

schools and colleges.

|
|

Under Title 1X {Aug. 21, 2017), hupSines harvor ) edwiprn 3000 Josgitepng: 3 378043, See also 2017
NCHERM Group Whike Poper: Due Process and the Sox Pohoe,”™ BUpssd ww wncliemnorg i
venlentupload 2017 04 TN G- Whilepaper-Final-Ble eonis -Version pll; “it's Mot Tust the What but the

How Informing Stedents about Campus Polieres and Resvurees,” Prevention Innovstions Research Certer,
Unwcrslty of New Ham!lshm. (!\pn [2015),

I‘.'upcr HiAUS ini [l

W hilg. Eﬂm[-mm;!q 129.16.pd (sngnnd by dmcns uflaw professoes and s&olms}

VE.gz., Camipus Rupe Frensy, ¥.C. Johrsan and Stuart Taylor, Jr. (Encounter Boaks 2017y Unwanied
Advinrees, Laura Kipness {HurperCollins 2017). See also We 8elieve You: Survivors af Gapus Se ol
etssainlt Speak O, Annie £, Clork and Andrea L. Pino (Holl Pupetbacks 201 8); Missonfa; Rape aid e
Jrslice System in a Colfege Tovem, Jon Kroknuer (Anchor Books 2013).
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Other criticisms of the previous puidance included that those guidsnce documents

pressured schools snd colleges 1o forego robust due process protections;” captured too
wide a range of misconduct, resulting in infringement on academic freedom and free

speech and government repulstion of consensual, noncriminn! sexual activity;® and

03:57:23 p.m.

removed reasonoble options for how schools should structure their grievance processes to

1E.g,"[W]ebelisve that OCR's approach exetls improper pressure upununwemues to ndoplprocedures
that do not afford fundamental foimess.” Open Letter from Members of the Penn Law School Forulty,
Sexunl Assanli Compiginis: Protecting Complainguts and the decised .S'ludenf:w leemrfe:. Wall 5t 1.
Onlitie (Feb. 18, 2015}, Mipfonline, wmunﬂpuhlwmuumsfdocumunsﬂills 0218_upenn.pdf
{statement of 16 members of the Universily of Peninsylvanta Lt Séhool Fasuliy). See afso Elizabeth
Bartholel, Nancy Geriner, Janel Holley & Jeannie Suk Getsen, Pasmm For All Sf'udm'lis UnderTilleIX
{Aug. 21, 2007), hupc#nre harvant edwiorp- 324011 InstiRepny 33760304 {"Inthe past 5ix yeors, under
peessure from the previous Administration, many gollcges snd universilles all l:lw:rlh: country have pulin
plnce new rules defining sexunl misconduct and new ‘procediires for cnﬁ]mng them. While Ihe
Administrotion’s goals were 1o provide l::tlerpmlmmns for Womgn . . lh: new policies and procedures
have created problems of their own, mafi of them auribuigbie luﬂlmuhs coming from [OCR}. Mosi of
these problems involve wnfairmess to the accused; some involve uafiiltness to both necuser and accused].]
OCR has an ob Ilgatiuﬁ 10 address the unfbifmess it fias| s resulted from {ts previous actions and the related
college and universily responses™). See also Plammerv. Upiv, uf Houstar, 860 767, 777-78 (5ih Cir. 2017)
{The 2011 D:nrl'.‘.nl'wugue Letter Wu.snutndupled. u:l:l:rlilng 1o notice-tnd -comnent rulemaking
procedures; its extremely hmnddel’ nition of *sexunl hardsient’ has ro counterpart it foderal civil rights
case law; and the pracedures preseribed Jor adjudication Bf sexunl misconduct are beavily welghted in
faver of finding gmlt"‘} (dissating aplilog),

*Eg, [ﬁnramed.ldmnm, Laura Kipness (HarperCollins 2017)}(*The reality is that o sctof
fncomprehensible ﬁmiu:s, ]zm!:d by o branch of the fedem! goveshment, arebeing wielded in wildly
{diiosyncralic Ways, aecaring (o the whiins and hiaaaﬂiﬁl'illdiwdunl'ﬁﬂe TX oMicers operating with no
public scrutiny of sccountability. Some ol them are also ail 100 willing to tread on ncademic and creative
Freedom as they seq fir). See affa Jucob Gersen und Jeonnie Suk, The Sex Hureaicracy, 104 Culif. L. Rev.
BB! (2018) (Assériing thal OCR's guidanee requires schools to regulate sudent conduet “that is nol
crenting B hnfl’l[e mwmnmwll md therefore is not sexual hamssment aod therefote not sex discimination”
and concluding that OCR's guidance oversteps QCR's jurisdictioml awhority); see akso Jacob Gersen and
Jeannie Suk, “Thé Sex Bureaucrocy,” The Chronlcle of fligher Eduecation {January 6, 2017)

{htipsAwww. chironicle copnfor icle/The-Collese-Sex -Burcawrp ey 338805} (OCR's “bmad definition” of

sexunl harossment hias *'grown 10 intlude most voluntary ond willing sexual contact™). See alse Focts From
Umi:d Edu:nlms chnn Confronting Sexual Assault: An Exnmmuliunnl' Hsghat Erucalion Claims,

W{ﬁhmuhng that in 90% of campus saunl assoult accusations, the accuser and accus-ad
know each other as fiiends or dming partners; estimating thot 73% of campus sexual assaulls involve
olcohol consumption); see afso Open Letter from Members of the Penn Low School Faculty, Sexual Assanlt
Comploints: Pratedting C'nn;pfum:mi.i and Hie Aecused Students al Universities, Wall St. I. Online (Feb.
18, 2015), htip=tfonline.ws]. convpublic/ resources/documents/20 15_D2 I8_upenn pdl (statement of 16
members of the University of Pennsyivaria Law School faculty) (“These cases an: likely to involve highly
dispuled fucts, and the “he suidfshe suid” conflict is ofen complicated by the effects of alcohol and drups™).
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nceommodate each schoot's unique pedapogical mission, resources, and educational

community.®

After personolly engaging with numerous stokeholders including sexual violence
survivars, students accused of campus sexus! assault, ond school and college atiomeys
und adrninistrators, the Sccretary of Education delivered o speech in September 20177 in
which shc cmphosized the importance of Title X ond the high stakes of sexual
miscenduct, The Secretery identified problems with the current stale of Title IX
application in schools ond celleges, including overly broad dtﬁnitiurlg of sexual
harnssment. lack of notice o the parlies, lack of consistency regarding both parties® ripht
to know the evidence relied on by the school investigator ond nght to cross-examine
porties and witnesses, and adjudications reucht-:d by school udministrators operating under
2 Federal mundate to apply the lowest pnssibj_e standard of evidence. Secretary DeVos
stated that in endeavoring o find a “better way forward™ that works for all students,
*non-negotiable pﬁnqiplas" include the right of every survivor to be taken seriously snd
the right of every person gecused to know that guilt is not predetermined.? Quoting an

open letter from law school faculty,” Secretary DeVos affiomed that “lhere is nothing

fE g., “Institutionad Chalfenges in Responding ta Sexual Violence On College Campuscs: Testimony
Provided 1o the Subcommiltee on Higher Edueation snd Workioree Trainlng, Coramittee on Education amd
thie Work force, United States House of Representaiives,” Dana Seadulo (Seplember 10, 2015),
ttps:fiedwodk foreeiouse, goviuploaded flles/testimony_scaduto. pd [ (discussing the problemns with
atiempling o impose one-size-fils-all rules that fuil to account (or the wide diversity among various (ypes
of institutions of higher education avross the country).

? Seertary DeVos Prepared Remarks on Title IX Enforcement, September 7, 2017,
It tps:www.al govnews/speechea’secfelary -devos-prepared -remadks-litle-i s-enforcement.

Ao,

? Open Letter from Members of the Penn Law School Faculty, Sexwal dssauft Comiplaints: Proteciing
Complaiicuits and e Acciesed Steddents od Universities, Wall St. 1, Ondine {Feb. 18, 2013),
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inconsisteat with 8 policy that both strongly condemns and punishes sexual misconduct

and ensures 1 fair odjudicatory process.”

On September 22, 2017, the Department rescinded previous subregulatory guidance
documents that had never had the benefit of the public notice and comment process;'? lef
in place OCR’s 2001 Guidonee thal hod been subjected 1o public notice and comment
(though oot formal rulemaking); issued an interim question am:l g;wwer document to
identify recipients’ obligotions under Title DX lo nddress sexual herassment os o
temporary measure to provide necessary information while procéeding with the time-
intensive process of notice and comment mlmna’ﬁr;g; ond aonounced its infent to
promulgate regulations under Title [X ﬁi!owiqﬁl the ru1cmulung nz-t:]uiremenls of the
Administrative Procedure Act., The .'Dcpu{trr;‘m"lt:hps‘“i:dnﬁnuﬂd to hold listening seasions
and discussions with stukeholders snd experts .si.mx_: the rescission of the previous
guidence to inform Ih_chpanment'.s: prupt_lse:! :;Titlc IX regulations including hearing
from stakeholders \.;J_hu butieve ihe’[)gpamn:nt :f.'hnnld odopt the policies embodied in its
previous or ;:u.ri"gm subregiuatory gi;ianncc. The need to address the serious subject of
how schools rqép_p_uhﬂ to sexual horassment was well expressed by sixteen law school
faculty &t University of Pennsylvania Law School;

Both the legislative process and notice-and-comment rulemaking are

transparcnt, participatary processes thet offord the opportunity for input

from a diversity of viewpoints, That range of views is critical because this

arca implicates compeling volues, including privacy, safety, the
functioning of the ncademic community, ond the integrity of the

hitpsfanline ws).com/public/resotrees/documents/201 5_0218_upenn.pdf (statement of 16 members of the
University of Pennsylvania Law School faculiy). :

1 Speeifically, the Departiment rescinded the 2061 Dear Colleague Letter and the 2014 Q& A.
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educntional process for both the victim and the accused, ps well as the

fundamental faimess of the disciplinary process. . . . In addition,

adherence to a rule-of-law slandard would have resulled in procedures

with greater legitimacy and buy-in from the universities subject to the

resulting rules.!!
While implementing regulations under ‘Tide IX since 1975 have required schools to
provide for o “prompt and equitable” grievance proress 1o resolve complaints of sex
discrimination by the scheol, the Department’s subregulatory guidonce {bath the
guidance documents rescinded in 2017 and (he ones remnining) fails to provide the
clarity, permanence, and prudence of regulation pmpcrls' informed by public participation
in the full rulemaking process. Under the syslem created by the Department's
subreguldtory guidance, hundreds of students have had 1o file complaints with OCR
nileging their school foiled to provide a prompt or equimble process in response fo a
report of sexunl horassment,'? end over 200 students have had to fle lawsuits ngainst
calleges and universities alleging their school disciplined them for sexun! misconduct
without providing due process prolections,'? High-profile revelations of widespread
criminal sexual misconduct perpetrated by college employees (for instance, by Jerry

Sandusky at Pennsylvanias State University and by Lmd; Massor o1 Michigan State

University} and equally high-prefile revelations of rape allegatinns later shown to be folsc

U Qpen Letter from Members of the Penn Law School Faculty, Sexnal Assanlt Compluints: Protecting
Cowupluitumts and the Aceused Shidents of Uiversities, Wall 51, 1. Online {Feb. 18, 2013),
hitp:fonline.wsj.comvpublic/resources/docamentsf2015_0218_upenn.pdf (stwtemeni of 16 toembers of the
University of Peansylvania Low School facdiyh

1 See, ¢ 2. OCR's websne hising currently pending investigalions into sex discrintination, sexual
harassiment, ond sexunl violence: bitps:/faww2.eld povaboutln fHces/listocr/docsfinvesiigations/o pern-
investipalionsfindex.ml.

" See KC Johnson, Academic Wonderlund, hilps:i 0 ;! e

uylrguel {over 200 sludenis h:mr m:d lin:lr-.nllu.-uu; over due process issues smci: ﬁle 01t Dr:nr Colleague
Letter); hiposila 201 THLOR oo {over 90 collepes
have 105t due process dmllal s hy rt:spnnl.ltnl siudents since (he 2011 Denr Cnllea!,u.c Lelter).
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{for instance, conceming the Duke University lncrosse team and the fratemity at the

University of Virginia) provide additional evidence that the sppronch created under the
Department's subrepulatory guidence bas failed to protect victims and inhocent accused

persons alike.

The Depatiment recognizes thot despite well-intentioned efforts by school districis,
colleges and universities, advocacy orgenizaticns, ond the Deimrhnenﬁ itself, sexual
hergssment and assault continue to present serious pmhlems ucross the natian’s
campuses. The lack of clear regulntory standards his contributed to processes that have
not been fair to all parties involved, that have lacked abprb'ptintc procedural protections,
and that have undermined confidence in the relichility of the outcomes of investigations

of sexusl harassment allegations,

Significant Proposed Rejulntions

Rather than procecding sequentially, we group and discuss the proposed amendments
under the substentive or procedural issue sections to which they pertnin. We do not

ulldre_ss proposed regulatory chinges that are technical or otherwise minor in|EH'|:a:t.

In discussing the proposed regulations, we first address how recipients must respond to
sexunl harmssment ond the procedures for resolving formal compleints of sexual
harassmenl. Under the respense provisions, we address: adoption of standards from Title
[X Supreme Court case law (proposed 105.44(n), 106.44(e}(1), and 106.44(e)(6});
mondated responses end sccomponying safe harbors (proposed 106.44{t} and
106.44(e)(2) through (e)(5)); emergency remowvals (propoesed 106.44(c)); and the use of
administrative leave (proposed 106.44{d)). We next tumn to grievance procedures for
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oddressing format complaints of sexual hsrassment (proposed 106.45) including:

clarification that the recipient’s treanment of both complainant and respondent could
constitute discriminntion on the bosis of sex (proposed 106.43(a)); geneml requirements
for grievance procedures (proposed 106.45(b)}(1}); notice to the parties {proposed
106,4 5(b)(2)); and procedures for investigations (proposed 106.45(b}(3)). Also within the
prievance procedures section we address evidentinry standerds for determinations of
responsibility (proposed 106.45(b)4)(i)), the content uf's.uch -wrilten determinations
(proposed 106.45(k)(4)(ii)), and the timing of providing the determinations to the parties
(proposed 106.45(b)(4)iii)). We next uddr&i; procedures for oppeals of written
determinations (proposed [06.45(b)(5)), informal resolution procedures {proposed
106.45(h){6)), recerdkeeping prot_fedurcs (proposed 106.45(b)(7)), and clerifications on

what constitutes retaliation (proposed 106.45(b)(8)).

The proposed regulntjons nlso seek to clmif:'.i existing Title [X regulations in areas
beyond sexual hnrossment. Specifically, we state that OCR shall not deem necessary the
poyment of money domages to remedy violations of this part (proposed 106.3(n)). We
address the intersection between 'l'itle IX repulations, constitutional rights and Title VII
of the Civil Rights Act of 1964 (propesed 106.6). We clarify the provisions goveming the
designation of o Title IX Coordinator {preposed 106.8). And we clarify that o recipient
that qualifies for the religious exemption under Title IX can claim its exemption without

secking written nssurance of the exemption from the Depattment (proposed 106.12).
L Reclpient's response to sexunl hnrassment

{Preposed 34 CFR 106.44)
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Statute: Title IX states generally thot no person in the Uniled States shall, on the basis of

sex, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any education progeam or activity receiving Fedetal financial

assistance, 20 U.S.C. 1681{(z), but does not specifically mention sexunl horassment.
g:_rr_cLlEggglgjm Maone.

A. Adoption of Supreme Court standnrds for se'xul;l'lllnfassment
Seclion 106.44(a) General; Section 106.44(e)(1); Section 106.44(e)(6)

Froposed Repulations: We propose adding o new section 106-14 covering a recipient’s
response to sexun! harassment. Proposed section lUé_.‘H{a} would stote fhot o recipient
with nctual knowledge of sexunl hamsslm;:'pt in an eduﬁlidn- program or activity of the
recipient against a person in t]'!e_U-n.i;téd‘ States musl rupnnd in 8 manner that is not
deliberately indifferent. Proposed seétion 106.4{}_[51] would-also stote thot a recipient is
deliberately indifferent only if its response io sgaéual harmssment is clearly unreasonable
in light of the ];puwn.i-:‘l!.'c-ymstunws.

We prup.ciac definjtions for .%_cic’ml'i;umssmem" t:uni:l “actual knowledge™ in section
!Dﬁ:&i(e]; Pam'_g'z;'aph &) defines “sexual harassment” 1o mexn either an employee of
the recipient i:i;nditiuhir{g the pravision of an aid, henefit, or service of the recipient on an
individual's pmiicipaliun in unwelcome sexual conduct; or unwelcome conduct on the
basis of sex that is so seva'e,. pervasive, and objectively offensive that it denies o person
access 1o the recipient's education program or activity; or sexual assault as'defintd in 34
CFR 66E,46(a), impfementing the Clery Act, Psmgph (e)(6) defines “actual
knowledge" as notice of sexual harassment or allegutions of sexual harassment provided
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tc an official of the recipient who has nuthority to institute corrective measures on behalf

of the recipient. Paragrph (e)(6) states that imputation of knowledge based solely on
respondent superior or constructive notice is insufficient to constitule actual knowledge,
that the standard is not met when the only officinl of the-recipient with actual lnowledge
is also the respondent, and that the mere ubility or obligation to report sexual harassment
does not qualify an employes, even if that employee is an official, as one who has
authority to institute corrective measures on behalf of the recipient. Paragraph (e}(6) also
states that for recipicnts that are clementary and seoondillry schools, teachers are officials

with authorily to institute corrective measures on behalf of the recipient.

Reasons; The Department believes thal the ddministrative standards goveming recipients’
responses o third-party sexual harassment should be generally aligned with the standards
developed by the Supreme Court in cases nsscssing linbility under Title IX for money
domages in private litigotion. The Department believes thut students und institutions
would benefit from the clarity of an essentially uniform siandard. More importantly, the
Deparimemt believes that the Supreme Coun’s foundntional decisisns in this area, Gebser
and Davis, m|'e bused on lextun! interpretation of Title 1X and on policy cnnsidamliur[s

that ore equally upplicable in the administrative context.

First, the Court has held that Title X governs misconduct by recipients, not by third
parties such as teachers and students. As the Court noted in Gebser, Title IX is a statute
“designed primarily to prevent recipients of federnl tinancial assistance from using the
funds in a discrimipatory manner.” Gebser, 524 U.S. at 292; Cuanon v. Univ of Chicagp,
414 U.8. 477, 704 {1979) (noting thut the primary congressional purpose behind the

statutes was "t aveid the use of federal resources to supporl discriminatory practices™). It
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is thus a recipient’s own misconduct—not the actions of employees, students, o ather

third parties—that subjects the recipient to liability under Title 1X

Second, becsuse Congress enacted Title IX under its Spending Clause authority, the
obligations it imposes on recipients ore in the noture of o contract. Gebser, 524 U.S. at
286; Davis, 526 U.S. ot 640. The Court has held thot it follows from this that recipienE
must be on clear notice of what conduct is prohibiled and (hat recipients must be held

linble only for conduct over which they have coritrol. /2. at 644-45.

Third, the text of Title IX prohibits only discrimination that has the effect of denying
access 1o the recipient’s educational propram or sclivities, /. at 650-52. Accordingly,
Title TX does not prohibit sex-based mi’scuni:iuct that does nof risﬁ to that level of
severity.

And finally, the Court held in Davis that Title IX muost be interpreted in @ menner that
lenves room for flexibllity in schools disciplinary decisions and that does not place
courts in the position of sécond-guessing the disciplinary decisions made by schoal

ndministrntm's-}d_'.alﬁ-'lﬂ.. ] X '

The Deparimént b;:lil-:.'\':;s‘ that these same principles should govem adminisimtive
enforcement of Title IX. To that end, the proposed regulation would pravide that actual
knowledge — rather than mere constructive knowledge or imputalion of knowledge based
on o respondeat superior theory — triggers the recipient’s duty to respond. Consistent with
Title [X's focus on the recipient’s own misconduct and with the contractual nature of the
duty imposed by Title [X, this standard ensures that the recipient is on clear notice of the

discrimination (or alleged discriminntion) that it must address. By contrast, as the Court
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observed in Gebser, a constructive knowledpe standord would make a funding recipient

linble for miscanduct of which it wos unawore. Gebser, 524 U.S. st 287. Furher.
applying this standard in the pdministrative enforcement conlext is consistent with “Title
IX's express menns of enforcement — by ndministrative agencies — {whick] operates on

the nssumption of nctnal notice (o officials of the fund recipient.” /4. at 288,

Similerly, proposed section t06.44(a} ndopts the Gebser/Dawis standard thet actunl
knowledge means “notice of sexual harassment or allegations of sexunl harassment 10 an
official of the recipient who has nuthority to institute corrective measures on behalf of (he
recipient.” Consistent with the text and purpose of Title IX, this standurd ensures thot o
recipient is linble only for its own misconduct. As the Cour nated in Gebser and Davis, it
is only when the recipient mnkes an intentional decision not to respond to third-party
discrimination that the recipient itself con be said to “subject” Qs sludents to such

discrimination. Gebser, 524 V.8, 0! 201-92; Davis, 526 1.5, ot 6:42-42.

The definition in proposed section 106.44(e}{6) niso siates thet the mere ability or

obligation to report sexunl harossment does nol quolify on employee, even if that

behalf of the recipient. Plamp v. Mirchell Sch. Dist. No. 17-2, 365 F. 1d 450, 459 (3th Cir,

employee is an official, as one who has avthority to inslitule’ corrective mensures on
2009) (“Adter oll, each teacher, counstlor, administrator, and suppert-staffer in a school
building has the suthoricy, if not the duty, to report to the schoo! administration or school
board polentially diseriminatory conduct. But that suthority does not amount to an
authority (o 1ake a corrective measure or instilute remedinl action within the meaning of

Title [X. Such a holding would run contrary to the purposts of the statute™).

For recipicins that are elementary and sccondery schools, proposed section 106.44 (e)}(6)

20
CONTROLLED UNCLASSIFIED INFORMATION

floz-s0-60  curd 1965 €0

SElZs022ce



2022052135 03:59:11 p.m. 09-05-2018 23120

it s s

CONFIDENTIAL / DELIBERATIVE / PRIVILEGED DRAFT AUGUST 25,2018
DO NOT DISTRIBUTE
specifically states that teachers nre officials with authority to institutc correclive measures

on beholf of the recipient. The Department recognizes that the Court has not held
definitively that teachers ere “approptiate officiols with the authority to take corrective
action™; however, in the elementory and secondary school setting where school
odministrators and teachers are more likely to sct in foco porensis, and exercise a
considerahle degree of control and supervision over their students, the Department
believes this interpretotion is reasonoble. Dawis, 526 U.S, at 646, citing Vernonig Scir.
Dist. v. Acton, 515 U.S. 646, 655 (1995) (noting that @ public school's power over its
students is “custodisl and tutelary, permilling o degreg of supr:n;isiun and comrol that
could not be exercised over fice udl.,!lfs"]. Tenchers g‘pf-:ciﬁv:;llly have a “degree of
familiarity with, and suthority uw:r,.thr si\j__dc_nts"!hg! is unparolleled except perhaps in
the relationship between pnrcnt- und ;'hild."’ New.Jersey v. T.L.O.,, 469 U.5. 325, 348
{1985} (Powell, J,, concurring). Thus, the Dapuﬂ;nent believes that teachers ot clementary
and secondory schools should be considebed to -hnve the requisite authority to impart
octual knowlédge on IhB" recipient ufégnduct that could constitute sexual horassment ond
o trigger a recipient’s obligations under Title IX. Title IX Coordinators ard aiways

deemed to be officials with putharity to take corrective action.

Further, n récipitz_{lt‘s nl‘.flml knowledge must be regarding conduct of the type proseribed
under Title [X. Thle Department intends that the proposed definition of sexunl harassment
be consistent with the text of Title [X and with the Court’s decisions in Gebser and
Davis. The proposed regulotion defines sexun) hurs;ssment as either an employee of the
recipient condifioning the provision of an aid, benefit, or service of the recipient on an

individual's participation in unwelcome sexuai conduct; or unwelcome conduct on the
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basis of sex that is so severc, pervasive, and objectively offensive that it denics a persan

access to the recipient’s educstion program or ectivity; or sexual assault as defined in 34
CFR. 668.46(a) (implementing the Clery Act). In each instance, following the fext and
purpose of Title 1X, the definition thus seeks to include only sex-based discrimination
that is sulTiciently serious as to deprive a student of access to a funding recipient's

educational program or activity.

Once {t hus been established thot a recipient has nctuel knowledge of sexual harassment,
il beeomes necessary to evaluate the recipient’s response. The Dépnvtménl believes that
the “delibemte indifference” standard adopted by the Court in Gebser and Davis is
genemlly the appropriste mensurc in the administrotive context. As the Court held in
Davis, n recipient scts with deliberste indifference only when it responds to sexual
horassmenl in o manmer thal is “clearly unfeusenable in. light of the known
clreumstances.” Davis, 526 U.S. at 648-49. The Depariment believes this stundard holds
recipients accountable without depriving them of legitimate and necessary flexibility to
mapke discipling_ry decisions and to provide supportive measures that might be necessary
in response to sexunl harassment. The l:'uurt observed in Davis that courts must nol
second guess recipients’ disciplinary decisions. Jd. The Depurtment believes that it would
be Equﬂliy- wrong for it to second guess recipients’ disciplinery decision through the
administrative cnfnrcm:elnt PrOCEss.

‘The Deportment acknowledges that propesed section 106.44(a) would adopt standards
that depart from those set forth in prior guidmee and OCR enforcement of Title IX. The
Depnriment’s  subregulatory guidance ond enforcement proctices have held that

construetive notice —as opposed to actusl notice — triggered o recipient’s duty to respond
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to sexunl harassiuent; that recipients had a duty to respond to a broader range of sex-

based misconduet than the sexual horassment defined in the proposed regulation; and that
recipients’ response to sexual hornssment should be judged under n reasonableness
standard, rather than under the deliberate indifference standard adopted by the proposed
regelation. In 2001, the Department asserted that the Court's decisions in Gebser and
Davis and the liability standard set out {or private sctions for ménetary damoges did nat
preclude the Department from maintaining its adminislrutiw-: eﬁfqr;emenl standards

reflected in the 1997 guidance. See 2001 Guidance ot ifi-iv. .

Based on its consideration of the lext and purpose of T‘Ith._lx, oflrl;l!,: reasoning underying
the Court’s decisions in Gebser and Davis, and of the views ﬁf the quriud stokeholders it
hos consulted, the Department now bellchs thet ll'tc-::-eurlier guidance must be
reconsidered. Contrary to the text of '_I'ille Il)i;.'_and inconsisient with the contractual nature
of the obligations the si_!ihﬂe imposes fﬁundedqm'} Congress’ Spending Clause guthority,
the puidance’s cunttru_di.iW gniii_;e-stlnndurd ri:lnde funding recipients linble for conducl of
which they were 'um!u_!ére_. Simil[ll'l“}? the guidonce exceeded the text of statute by
requiring 'u;sdtuti.m:ls lil;‘i.“rﬂpnnd_l.o conduct less severe Mnn that proscribed by Title DX,
Aﬂ.d‘ by c\fnl_ﬁu‘t;m"g s.chbpl.g' responses under 3 mere ressonobleness stonderd, the
guidance improperty dr.;f:;n'ved administrators of needed fiexibility 10 make disciplinary

decisions nffecting their students.

The deliberate indifference standard sct forth in Davis and in proposed section 106.44(a)
allows schools predictably to evalunte their response to sexual hamssment for purposes of
both civil litigatien and administrutive enforcement by OCR based on 3 consisient

standard. At the same time the myried of additionnl requirements contained in the
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propased regulation clarify that in addition to a general deliberate indifference standard,

the Department helds schools to various requirements thet courts do not require in private
litigation under Tidle 1X (e.g-, requiring a designated Title X Coordinator, requiring
written grievance procedures, requiring a school to investigate and adjudicate formol

compluints , and other requirements found in proposed sections 106.8 and [06.45.)

The Deportment has heard from a varety of stakeholders of the importance to both
complainants and respendents that students retain the ability to chu-use to pursue different
avenues seeking relief against schools alleged to have failed in their Title X obligations,
Sinkeholders emphasized to the Depertment that an adventage of p.ursuing a private right
of action wnder Title IX is the polentinl of a_dompges award from o court, while
advuntages of pursuing o Title 1X complaint with OCR instead of civil litigation include
on administrative process easily accessible by students with no attemney involvernent, no
litigation costs, and more expedient resolutions. The deliberate indifference standard set
forth in Davis paired with the many odditional requiremenis imposed on schools in these
proposed regulations aligns the basic lepal standard to which u school will be held in both
court ttigation un]d OCR enforcement while ensaring that students cen choose between
those forums based on features unique to each. The Department therefore proposes to

depast from previous guidanece nnd to sdopt the standerds in proposed section 106.44{a).
B. Responding te fortmal complnints of sexual harassment; safe harbors
Section [06.44(k) Specific circomsiances; Secrion 106.44(e)(2) through (2)(3)

Proposed Regulations: We propose sdding section 106.44(b) to address specifie

tircumstences under which a recipient wil! respond to sexual harassment. We propase
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adding paragraph {b)([) stating thot & recipient must follow procedures {including

implementing any approprinte remedy as required) consistent with section 106.45 in
response to a formal complaint s 1o allegations of conduct within its education progmm
or activity, ond that if the recipient follows procedures consistent with section 106.45 in
response lo o formal compleint, the recipient’s response to the formal complaint is not
deliberately indifferent. Proposed section 106.44(e)(5) defines “formnl complaint” as o
document signed by a complainant or by the Title IX Cut-n-rdinu'l_'nr olleging sexusl
harpssment against o respondent and requesting initintion of the recipient’s grievance

procedures consistent with section 106.45.

We also propose adding parogroph (b)2), stating that when = recipieat has ectual

‘knowledge of reports by multiple camplninasits of congduct by the same respondent that

could constitule sexunl hnrusfr’ripnl. the Title IX Coordinator must file a formal
complaint; if the Title IX Coordinatar files ﬂ-formul complaint in response o such
allegations, and -the recipient follows procedures (including implementing any
approprisle reinedy. whére_mquired) consistent with section 106.45 in response fo the

formal compisint, ihe fécipi ent’s rlspunse ta the reports is not deliberately indifferent.

We propose adding pn:ﬁgmph (b} 3), which states thot in the obsence of a formal
complaint, & recipient is not deliberately indifferent when it implements supportive
messures designed to effectively restore or preserve nccess to the recipicnt’é education
program or activity.

Proposed section 106.44(e)(2) defines “complainant™ as an individual who has reported
being the victim of conduct that could constitute sexun! harassment, or on whose behalf

the Title IX Coordinntor has filed o formal complaint.
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Proposed section 106.44(e)(3) defines “respoadent” as en individual who hes been

reported to be the perpetrator of conduct that could constitute sexunl harsssment.

Proposed seclion 106.44(e)(4) defines “supportive measures” as non-disciplinary
individualized services offered as appropriate to the complainant or the respondent before
or after the filing of & formal complaint or where no formal complaint has been filed.
Foragroph: (£)(4) goes on to explain that such measures are dcsignr:d to preserve nccess to
the recipient's education program or activity, profect ﬂle;'safety aof all parties and the
recipient’s educational environment, and r.!::lc_r sexua!  harassment; -ﬂ'lllt supportive
measures must be nan-punitive, time-limited, and narrowly tailored to support continued
nccess to an education program or activity without unrensenably burdening the other
perty; and that supportive measures may include counscling, extensions of deadlines or
other course-related adjusiraents, modifications of wark D!-' class schedules, campus escort
services, mutual restrictions on contact betwee ihe parties, changes in work or housing
lacations, leaves of sbsence, mcrmw:l security and monitoring of cernin areas of the
campus, and ather similar mensures. Paragroph (€)(4) also states that the recipient must
maintin as confidentiol any supportive messures provided to ll;e complainant or
respondent, to the extent ther maintaining such confidentiality wonld not impair the

ahility of the instilution to provide the supportive measures.

Finally, we propose adding scclion 106.44(b)(4), which explains that the Assiswnt
Secretary will nol deem a recipienl’s determination regarding responsibility to be
evidence of delibemte indifference by the recipient merely because the Assistant
Seerelury renches n different detenminetion based on an independent weighing of the
evidence.
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Rensons: To clorify a recipient’s respansibilities under this standard, proposed section

106.44(b) would specify two circumstances under which a recipient must initiate its
grievance procedures, and in those situations provide a safe harbor from o finding of
defiberate indifference where the recipient does in fact implement grievance procedures
consistent with the proposed section 106,45, Those two situntions are (i) where a formal
complaint & filed, or (if) where the recipient hes sctual knowledge of o pattern of
nllegations ogainst the same respondent (in which case the pmi}os&d regulations require
the recipient’s Title IX Coordinator to file a formal complaint if none lms already been
filed). In response o 'cithn:r of these two situations, if the m:i'i:)imt follows grevance
procedures consistent with proposed E:cltiu'n 106.45, iqgh.l'd.iag. implementing any
appropriate remedy as required for the complainant, the recipient is given a safe harbor
from u finding of deliberste indifference hy OCR, because Ehi:.n:cipicnt’s response would
nol be “clearly unressonable in light of the kndwn circumstances.” Davis, 526 U.S. ot
648-49, 654. The [}cpéﬂmenl believes that incliding these safe harbors in the regulations
emphasizes n I'Blfipientl'ﬂ ni:;ligmi on to respond to known sexual harassment and to ensure
n comp]ni._rilipt:s gécess to ihe récipient's education progrom or activity in simat{uns
where 4 fin dir_lg 'gf r:cqunsi.bility has been made, while preserving the recipient's
flexibility to imple:n;:ni ils grievance proceduses, provided those procedures comply with
the requirements l-afpmpnsed section 106,45, ‘

Proposed section [06.44(b)(3) provides a safe harbor against a finding of deliberate
indiffercnce where, in the absence of o formal complaint, a school’s response to known,
reported, or elleged sexual harassment is to offer and pravide the complzinant supportive

measures designed 1o elfectively restore or preserve the complainant’s nccess io the
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recipient’s education program or activity. This provision is intended te call schools’

attention to the imponance of offering supportive measures to students who may not wish
to file o formal comploint that would initiate o grievance process. The Department has
heard from o wide range of stakeholders about the importance of a school taking into
account the wishes of the compleinont in deciding whether or not 2 flormnl investigation
ond adjudicution is warmanted. The proposed regulation crestes a framework where a
compluinoant hos the right to file a forma) complaint and the school must then initiate its
grivvance procedures, but in proposed 106.44{b)(3) the Department alsn recognizes that
for a vuriety of reasons, not all complainants want to file o formal complaint and that in
mamy situations o complainant’s access to his or her education can be effectively restored
or preserved through the school providing supportive measures. The proposed regulation
requires thot, in order to be entitled to this safe harbor, the recipient must first inform the
complainant in writing of his or her right to pursue n formal complaint. Preposed
116.44(b)(3) epplies only to institution of higher education, in recognition of the fact that
college and university students are more likely to be adults capoble of deciding whether
supportive measures alone suffice to pmlcicl the complainant's educational access,
whereas in the elementery and secondory school setting, a school may need to consider
filing a formal compluint in addition to supportive measures even where the complninant
does not wish to procecd {formally, in the interest of protecting ils population of younger

sludents.

{n order to define the respective parties involved in a recipient's prievance procedures,
proposed section L06.44(e)(2) defines “complainant™ as one who has reported being the

victim of sexvally horassing conduct, and proposed seetion {06.44(¢)(3) defines
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“respondent”™ as an individual who has been the subject of a report of sexual herassment.

Proposed section 106.44(b)(I) would also clorify thot a recipient is only responsible for
responding to conduct that occurred within its education program or sctivity. Consistent
with Davis, recipients must exercise substantial control over both the clleged hasusser and
the context in which the known harassment occurs in order to be linble for sexunl
horassment. Davis, 526 U.8. at 644-45. Recipients are not responsible for addressing the
continuing effects of conduct that occurred exclusively oulside of the e_ducul:iun program
or getivity, unless further conduct that could constitute sexual harassment occurs within
the recipient’s program or activity. Importontly, nothing in the .Igmpused regulations
would prevent o recipient from offering sﬁpp:':rt'ive mensures fo students who _-rcpurt

=
sexual hamssment that occurs oulside ﬂlt;_recipiem‘s_edpcatit_)_n program or activity. The

Department wishes to clarify ‘that when defermining how to respond o sexual
harassment, recipients have flexibility to cmp-Iny oge-approprinte methods, cxercise
common sense and gond judgment, and take into account the needs of the parties

involved,

Finally, proposed éccﬁun ldﬁ.&![b}ﬁ) would provide that the .Lxsismns Secretary will not
deem a recipient's dctér_minntinn regording responsibility that resuits from the
impll:menl:n-lim'i of its grievance pracedures to be evidence of deliberate indifference by
the recipient memlj;' because the Assistant Secretary reaches a different determination
based on an independent weighing of the evidence. During a complaint investigation or
complisnce review, OCR's role is not to conduct a de novo review of the recipient’s
investigetion and determination of responsibility for o particuler respondent. Danvis, 526

U.S. ot 648 (“[Cjourts should refrain from second-guessing the disciplinary decisions
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made by schoal administrators”). Rather, OCR’s role is to determine whether a recipient

has complied with Title IX and its implementing regulations, Thus, OCR will neot find o
recipicnt to have violnted Title [X or this part solely bccm}se OCR may have weighed the
evidence differenily in o given case. The Department believes it is important 1o include
this pravision in the regulations to provide notice and transparency fo recipients about

OCR’s role and standard of review in enforcing Title 1X.

C. Additional rules governing recipients’ responses to sexual harassment

Section 106.44(c) Emergency removal

Proposed Regulgtions: We propese adding seclion 1(]5.44(:) stating that nothing in
section 106.44 precludes a reeipient fram removing a respondent from the recipient’s
education program or aclivity on an emergency basis, provided thet the recipient
undertakes an individualized safety ond risk annlysis, #letermines thatan immediate threat
to the health or sofety nf.studi:nts ar employees justilics removal, ond provides the
respandent with notice and an opponunity to chollenge the decision immedintely
[ollowing the rerhoval. Paragruph () also states that the paragraph shall not be construed
to modify any rights under the Individuols with Disabilities Education Act {IDEA),
Secction 504 of the Rehabilitation Act of 1973 (Section 504) , or Tille [ of the Americans

with Disabilities Act (ADA).

Repsons: Recognizing that there are sitwations in which o respondent may pose an
immediote threat to the health ond safety -of the campus coemmunity before an
investigation concludes, proposed section 166.44(c) would allow recipients o rennve

such respandents, provided that the recipient undertokes o sofety and risk analysis and

3o
CONTROLLED UNCLASSIFIED [INFORMATION

BLOZ-50-60 ‘wrd Sp:00 0

SELZS0ZZ0Z



2022052135

04:00:54 p.m.

09-05-2018

331120

CONFIDENTIAL / DELIBERATIVE / PRIVILEGED DRAFT AUGUST 25, X3
DO NOT DISTRIBUTE
provides natice and opportunity to the respondent to chellenge the decision immediately

following removal. This proposed provision tracks the ianguage in the Clery };u:t
regulations at 34 C.F.R. 668.46(g) and would i;pp]}' ta oll recipients subject to Title LX.
The Department believes that this provision for emergency removals should be applicable
st the elementary and secondary educntion level as well as the postsecondary education

level to ensure the health nnd safety of all stdents. When considering removing o

* respondent pursuant ta this provision, the proposed regufations require that a recipient

follow the requirements of the IDEA, Section 504, and Title II of the ADA. Thus, a
recipient may remove a student on on emergency Ibﬂvslis under sectian IUEM(ci-, but only
to the extent that such removal conforms iwith the requirements of the IDEA, Section 504

and Title il of the ADA.

Section 106.44(d) Administrative leave

Proposed Regg[nﬁons; w: propose m‘:!ding section 106.44(d) stating that nothing in
section 106.44 prcc{gd::s n i¢cipient from plnéiﬂé o nou-student employce respondent on
acﬁninistraljfc ie_:we duritig the pl:nda-i:‘(';y of an investigation.

Reatons; Bel:nmcp]mmg a non-student respondent on administrative leave dueg not
implicale liéi:_f: to the reclip]ml's education programs and aclivities in the same way thal
other raspnndei'lt-focuse& measures might, and in light of the potentinlly negative impact

of forcing a recipient lo continue an active agency relotionship with o respondent while

accusations are being investigated, the Department concludes that it is appropriste fo

_ ollow recipients to tempomrily put non-student employees on administrative leave

pendingan investigation.
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il Grievance procedures for formal complnints of sexunl harassment

(Proposed 34 CFR 106.45)

Statute: The statute does not directly address grievance procedures for fortnal complaints
of sexun! harassment. The Secretary hns the authonty to reguinte with regard to
discrimination on the basis of sex in education programs or aclivities receiving Federal
financial sssistance specifically under 20 U.S.C. 1682 ond generally under 20 U.5.C.

1221e-3 and 3474.

Current Remnlations: 34 C.F.I. 106.8(b) stalcs that “A recipient shall adopt and publish
gricvance procedures providing for prompt snd equitsble resolutinn of student nnd
employee complainis alleging any action which would he prohibited by this post.”
Section 106.45(a) Discrimination on the basis of sex

Propased Regulotions: We prepose adding a new section 106,435 addressing the required
grievance procedures for formal complaints of sexus! hamssment. Proposed paragraph ()
states that a recipient’s trentment of a complainant in response $0 a formal complaint of
151.'.“111[ harassment may conslitute discrimination on the basis of sex, and gllso states that a
recipient’s treatment of the respondent may constilute discriminsdion on the basis of sex

under Title I

Reasons: Deliberate indifference to o complainant’s allegations of sexual harassment may
violate Title 1X by sepurating the student from his or her education on the basis of sex;
likewise, n respondent can be unjustifinbly separaied from his or her education on the
busis of sex, in violation of Title IX, if the recipient cdoes nol investigate and adjudicate
using fair procedures before imposing discipline.
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A. General requirements for prievance procedures

Section 106.45(6)(1)

Proposed Regulations; We propose adding section 106.45(b) to specify that for the
purpose of addressing fonnal compluints of sexual horassment, grievance procedures
providing for prompt and equitable resolution must comply with the requirements of

proposed section 106.45. Paragraph (b)(1) states that grievence procedures must—

{i) Treat complainants and respondents equitnbly; an ecjuimble resolutipn must include
redress for the complainant where o finding of fesponsibility has been made, and due

process Tor the respondent befere any disciplinary sanctions are impased;

(i) Require an investigotion of the allegdtions snd an chjective evaluation of all relevant
evidence — including both inculpatory and cnéulpatory évidenu: — and provide that
credibility dctcrminakiqn:s rimg-r not be based .on n'i:e:sun's slatus as @ complainant,
respondent, or wilness;

(iil) Require thot any individusl designated by a recipient us  coordinator, investigator,
ar adjudicator rmt have o conflict of interest or bins for or against complninants or
respotidents; and that 5 :r_eqi_pient ensure that coordinators, investigators, ond adjudicators
teceive traliiipg an the dl;:ﬁnitiun of sexun! harassment ond how to conduct an
investigation and grievance process — including henrings, if opplicable — that protect the
safety of students, ensure due process for oll parties, ond promole necountability; and thet
ony materinls used to lr.nn coordinators, investigators, or adjudicators nob rely on sex
stereatypes and instead ‘pmmtc impartiol investigations end adjudications of sexusl
harassment;
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{(iv) Include & presumption that the respondent is not responsible for the alleged conduct

until a determination regarding responsibility is made at the conclusion of the grievance

process;

(V) Include reasonably prompt timeframes, including o process thot allows for the
cxlcr-lsinn of timeframes for good couse with written notice to the complainant and the
respondent of the delay ond the reason for the delay; good cause may inciude
considerations such as the absence of the prﬁcs. or witnesses, concurrent law
cnforcement aetivity, or the need for longuoge nssistinee or accommodation of
disabilities;

(vi) List alt of the possible sonclions that the recipient may impose following any

determination of responsibility;
(vil) Describe the standard of evidence to be used to determine responsibility;

{viii} Include the procedures and permissible bases for the complainant or respondent to
appeal the determination regarding responsibility, if suchappeal procedures are available;

ane

{ix) Describe the range of supportive mensures awoilable to complainonts and

respondents.

Reasons: in describing the requirements for grievance pracedures for formal complsints
of scxual harassment in pasugraph (b)(1), the Departmant’s intent is 1o balance the need
to eslablish procedural sofeguards providing o fhir process for al} parties with recognition
that & recipient needs flexibility to employ grievonce procedures shat work best for the

recipient’s educational environment.
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Proposed section 186.45(b)(1)(i} would require that grievance procedures treat

complainants and respondents equitshly, echoing the existing requircment in 34 CFR
[06.8 that a recipient's prievance pmcedur'css provide for “prompt and equitsble
resolution™ of comploints. Stakeholders heve urged the Department to protect the
interests of both the complainant and the respondent. Because of the differing interests ot
sloke for the complainant and the respondent, paragraph (B)(1)(i) exploins that eguitable
grievance procedures will provide redress for the complp'.lfi'mﬁ{ as Gppropriate and due
process protections for the respondent before ony disciptinary action is taken. Since a
grievance process could result in @ determination that the respondent sexunlly hamssed
the complainant, and since the resulting sanctions agsinst the respondent could include a
complele loss of nccess to the education program (_f; activity of the recipient, an equitable
grievance procedure will only rench St;l:h ] qpnc!ﬁhiun following & process that sedously
considers any confrary aiguments or evidence ﬂ:'m respondent might have, including by
providing the respp;;denlt with all of the spet:if_ic'.due procass protections ouflined in the
test of the proposed regulntiulls. Likewise, since the complainanl's access io the
recipient’s -¢ducation . propraim or activity con be limited by s}:xun] harossment, an
Equitaﬂl_e grievance, pruqudurc will provide relief from any sexual hamssment found
under the pt'ocedures- required in the proposed regulations and restore access to the
compiainant accordingly.

Proposed 34 CFR 106.45(b)(1)(ii) requires that & recipient investigate a complaint and
that grievance procedures-include an objective eveluotion of the evidence. Stakeholders
have raised concerns that recipients sometimes ignore evidence thot does not fit with a

predetermined ouicome, ond that investigniors and adjudicstors hove inappropriately
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discounted testimony based on whether it comes from the complainant or the respondent.

Paragraph {b)(1)(ii) responds to these concems by requiring the recipient to conduct an
investigation and objectively evaluate nll evidence, and by prohibiting the recipient from
basing ils evolualion of testimony on the person’s status as a complainant, respondent, or

witness.

Proposed 34 CFR 106.45(b)(1){iii) would address the problems that have erisen far
complainants ond respondents os o result of cnordinalcu_‘s, ‘lmirrstigatmsl, and adjudicators
making decisions based on bins by requiring recipients tp fll such positions wilh
individuals free from bins or conflicts of interest. This proposed provision penzmlly
tracks the language in the Clery Act regulations at 3¢ C.F.R. 668.646(k)(3)(i)(C) and
would apply to all recipienis subject to Title IX. Pamgruph (b){1)(iii) would also require
thal coordinators, investipators, and adjudicators receive training on (1) the definilion of
sexual harassment and (2) how to conduct the'investigation and grievance process in a
way that protects stualent safety, due process, nnd accountability. This propesed provision
generally tracks the languuge in the Cleey Act regulations ot 34 CF.R. 668.646(k)(2)(ii)
and would apply to all mciLimt.'i subjeet to Title X, The Department believes that such
training will help ensure that those individuals responsible for implementing the
revipient’s grievance procedures are appropriately informed and focused at the
elementary and secondary education level os well as the postsecondary education h:w:i.
In light of the 2001 Guidance, recipients already are advised (o provide training to o
rnge of individuals; accordingly, the Department anticipates thot many recipients will
ulready be complying with this remnirement, at least in pad. Recipients would also be

required to use training materials that promote impartial investigations and adjudieations
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and that do not rely on sex stereotypes, in order to svoid kaining that would cause the

grievance process to favor one side or the other or bias outcomes in favor of
complainants or respondents. Recipients would continue to have the discretion to use
their own employees to investigate andfor adjudicote motters under Title [X or o hire

outside individuals 1o fulfill these responsibilities.

To ensure thot recipients do not unfairly shift the burden of proof ifl the grievance process
to respondents, proposed section 106.45(b)(1)(lv) wotld require that a recipient's
grievance procedures establish 8 presumption thot the respondent is not responsible for
the alleged conduct until @ determination regarding respansibility is made at the
conclusion of the grievance process. This !eq'l;im;nenl is ndded fo ensure impartiality by
the recipient until a detminn‘tiqn ismade. A ﬁJhdamf:nml fiotion of & foir proceeding is

that & legal system does not prejudge s person’s guilt o liability.

The p]'IJ]Jl:IS‘EId regulations recognize that the tinie. that it tokes to complete the grievance
process will vary di:pching" i, dmong others things, the complexity of the investipation.
Prnpﬂsed_.pp.l;agkuph (b)(_j)_{v} would ﬁ:quirf: recipients to designate rensonably prompt
timeframes for the grievance process, but also provide that timeframes may be extended
for 'guod' c&p’sc'ivilh_wﬁllén notice to the parties and an explenation for the detny, This
proposed provision generally tracks the language in the Clery Act regulations at 34
C.F.R 668.646(k)}3)(i)(A), which the Department believes is important to include for slf
recipienls subject to Title IX. Some recipients have felt pressure fo resolve the grievance
process within 60 doys regardless of the perticulars of the situotion, and in some
instonces, this resulted in hurried investigations snd adjudications, which sacrificed
sccuracy and fnimess for speed. Proposed pamgraph (b)(1)v) specifies examples of
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possible reasons for such a deloy, such as nbhsence of the panties or witnesses, concurrent

law enforcement activity, or the need for language mssistance or accommadation of
disabilities. For example, if a concurrent law enforcement investigation has uncavered
evidence that the police plan to relesse on a specific timeframe and that evidence would
Iikely be malerinl to determining responsibility, a recipient could reasonably extend the
timeframe of the grievance process in order to allow that evidence to be included in the
final determination of responsibility. Any reason for a defay must be justified by good
cause, and thus, dclays coused solely by administrative needs are insufficient to satisfy
this slandard. Moreover, recipients must meet their legal obligetion to provide timely
auxiliary aids and services and reasonable accommadations under Title 11 of the ADA,
Section 304, pnd Title V1 of the Civil Rights Act of 1964, nnd should reasonably consider

other services such as mesningful nceess te longuoge nssistance.

It is important for individuuls to have a clear uﬁderslanding of the recipients’ policies and
procedures relaled to se:mn_l homssment, including the consequences of being found
responsible for sexunl harassment, und Ihe procedures the recipienl will use lo.maoke such
u determination; otherwise, the partics may not havea full and fuir ﬂppm‘lunir)J to present
evidence and arguments in favor of their side, nnd the accuniey and impartinlity of the
process could ;uﬁa‘ os o result. Proposed parngraphs (b)( 1) vi} through (b)(1)(ix) wauld
require that the porties be informed of the possible sunciicns thut msy be imposed
following the determination of responsibility, the standard of evidence to be used during
the grievance proceeding, the procedures and penmissible bases for any appeat allowed,
and the range of supportive measires availnble o complainants and respondents. These

proposed provisions generally track the fenguage in the Clery Act regulations at 34
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C.F.R. 668.646(k)(1) and would epply to all recipients subject to Title IX. The

Department belicves that requiring a recipicnt 1o notify the partics of these matters in
sdvance is equally important at the elementery and secondary educntion level s it is at

the postsecondary education level to ensure the parties are fully informed.
B. Notlce and investiga tion
Section 106.45(b}2) Notice of allegations

Proposed Regulations: We propose adding section 106.45(b)(2) Siﬂtiﬁs that upon receipt
of o formal complaint, a recipient must provide written notice 1o the prllrtics of the
recipient’s grievance procedures and of the allegations. Such notice must include
sufficient details (such as the identities of the pi;;tics inﬁﬁ'l;fed in the incident, if known,
the specific section of the recipient’s pﬂll,‘cy ﬁllegedl}‘ violated, the conduct allegedly
constituting sexual harassment under this pm.1 and under the recipient’s policy, and the
date and focation of the nlleged incident, if]muw;_b and provide sufficient time to prepare
a response before eny initinl inlerview. The written notice musi also include 1 statement
thet the respondent is blli':sumcql not responsible for the alleged conduct and that a
determination I_'ega.rdirig r_&spnnsibilily is made at the conclusion of the grievance process.
The notice must inform the parties that they may request disclosure of evidence under
section 106.45{b){3)(viii). Also, if the recipient decides luter to investigate allegations not
included in the notice provided pursusnt to parograph (b)(2)i)(B} of this section, the

recipient must provide notice of the additional allegations to the parties, if known.

Reasens; in order to meaningfully participote in the process, all parties must have

adequale notice of the allegntions and grievance procedures. Without the information
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included in the writien notice required by this proposed paragraph, a respondent would be

unable to adequately respond to allegations. This notice will also ensure that the
complainant is able to understand and participate in the grievance process. [f, during the
invesligalion, the recipient decides to investigale additional ol legalions, the recipient must
provide notice of those ollegations to the parties. This would keep the porties
meaningfully informed of any expension in the scope of the investigation. The
requirement to provide the identities of the parties applies whenever a formal complaint
is filed ngainst a respondent, whether the complaint is signed by the cu’rﬁpln.inant or by

the Title [X Coordinator.
Section 106.45(B)3) Investigotions of a formal complaint

Pronosed Repulations: We propose adding section 106.45(b)(3) stating thut the recipicnt

must conduct un investigation of the allegations in a formul complsint. Proposed
106.45(b)(3) ulso stutes that if the conduct aileged by the complainant would not
constitute sexonl harassment us defined in section [06.44(e) even if proved, the recipient
may termingte itg grivvance process, and thot when in_vestiguling a formal complaint, o
reeipient must— |

{i) Ensurc that the burden of gathering evidence sufficient to reach o delermination

reparding responsibility rests an the recipient und nol on the parties;

(i} Provide equal opportunity for the parties Lo present witnesses and other inculpatery

nnd excalpatory evidence;

{iii} Not restricet the ability of either party to discuss the allegations under investigation or

to guther and present relevant evidence;
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(iv) Provide the postics with the same opportunities to have others present during any

grievance proceeding, including the opportunity 1o be sccomponied to eny related
meeling or proceeding by the advisor of their choice, and not limit the choice of advisor
or presence for either the compleinant or respondent in any meeting or grievance
proceeding; however, the recipient may establish restrictions regarding the extent to
which the advisor moy porticipate in the proceedings, os long os the restrictions apply

equally to both pasties;

{v) Provide written notice of the date, time, location, padicipants, and putpose of any
hearing; investigative inlerview; or other meeting wlth a party, wnh sufficient time for

the party to prepare to parlicipate;

{vi) Provide the complainant l:m{li the reSpor'Jg,ent iiritl;l the equnl opportunity to pose
questions la the other party and (o witilegis__es prior to & determination regarding
responsibility, ]Jcnnil.h,'-n_é each party to-ask all relevant questions, and explaining to the
party proposing th:ilucs't'iuﬁ:i iny decision to exclude questions as not relevant;

{vii} For mshtullnns u-fhlghcr education, if the recipient’s gricvance prt‘:i:durcs provide
for o hearing, lhe recipient tmlsl permit eruss-examination of sny party or wilness: if the
recipicnt's‘_g.r!eimm:c procedures do not provide for o heorng, the recipient must permit
each party to pravide w;'ilten questions for the investigntor to ssk the other party and

witnesses in a manner that effectively substitutes for cross-examination;

(vii) Provide equal mccess to the evidence upon which the recipient intends to rely in
reaching a determination regarding responsibility and provide each party with an equal
opportunity to respond to that evidence prior to nny determination regarding
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responsibility;

{ix) At the request of the complainant or respondent, promptly disclose to the requesting

party uny evidence oblained as part of the investigntion, including evidence upon which

the recipient docs not intend 1o rely in reaching a delermination regarding responsibility;

anil

{x) Creale on investigative report that fairly summarizes relevant evidence and provide
the report to the parties for their review ood response prior to o determinastion regarding
sesponsibility.

Reasons: Proposed section 106.45(h)(3) would set forth specific standards to govern
investigations of formul complaints of sexuni hurnssment. To ensure a recipient’s
resources ere directed approprisicly at handling complainis of sexual harassment,
proposed paragraph ()3} would permit recipients to dismiss o formal complaint or an
allegation within o mrr!plninl willout conducting on investigation if the alleged canduct,
taken os true, is not sexun! hamssment as defined in the proposed regulations.

Proposed purageaph (BY(3)i} walu]d pluce the burden uf gathering evidence to reach o
determinntion regarding respmslihility for sexunl harassment on the recipient, not the
parties. Reeipients, not complattanis or respondenis, must comply wi.lh Title IX, sathe
burden of gathering the evidence necessary to determine responsibility for allepations of
sexual rassment under Title X appropriately falls to the recipient. While a sehicol
could contract with o third-party agent to perform an investigation or otherwise satisfy its
responsibilities nder this section, including to guther evidence, the recipient will be held

to the same standards under this section regardiess of whether these responsibilities are
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performed by the recipient directly through its employees or thrzugh a thind party such as

a contractor. Likewise, although schools will often report miscanduct under this section
to the appropriate suthorities, including as required under state [aw, a report to police or
the presence of 8 police investigation regarding misconduct under this section does not
relieve a recipient of its obligutions under this section. Nothing in the proposed regulation
prevents o recipient from using evidence mercly because it was collected by law

enforcement.

With the goal of ensuring fairness and equity for oll parties throughout the investigation
process, proposed pamgraphs (b)(3)Gi), (B)(3)Ni), (BX3)Gv), und (b)3)(viii) would
require recipients to provide the parties with an equal bppbiinity to ‘present witnesses
and other inculpatory and exculpatocy eﬁdu‘iﬂé’; permit the parties to discuss the
investigation; provide the parties with the 'Snr;e‘uppurlunilits to have others present
during any grievance proceeding, including ﬂ'-IIE opporiunity to be accompanied by an
advisor of their choice with any restrictions on the advisor's participation being upplied
equolly to bolh parties; :u'lﬂ provide the parties with equal access and an oppartunity to
respond to any e'\ritiem-:e that l\ls.'ill ‘be used lin making a defermination regurding
rcspuns,ihitig'. ;l‘f both parties can review ond respond to the evidence collected by the
recipient, discuss the Iin\'vesrigatiun with others in crder to identify ndditional evidence,
introduce any additional evidence into the proceeding, and receive guidence from an
advisor of their choice throughout, the process will be suhstantially more thorough and
fair and the resulting outcomes will be more relinble. Proposed paragraph (b)(3)(iv}
generally tracks the language in the Clery Act regulstions at 34 C.F.R. 688.646(k)(2)(ili}

and (iv) and would apply to oll recipients subject to Title {X. The Department believes
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that permitting both parties to be accompanied by zn adviser or other individual of their

choice {who may be sn aftomey) is also important at the elementory and secondary

education level to ensure thot both parfies are treated equitably.

To ensure that the complainant and respondent are able to mezningfully participate in the
peocess and that any witnesses have adequate time to prepare, proposed section
106.45(b)3)(v) would require recipients to provide writien nolice of any hearing,
investigative interview, or other meeting in which a party is invited, ollowed, or expected
ta appear with sufficient time for the party to prepure to participate in the proceeding.
Without this prolection, & party's ability to participate In a hearing, interview, or meeting
might not be meaningful or udil any value to the proceeding. The Deparmment believes
thut this proposed provision, which is similur to the Clery Act reguintion at 34 C.E.R.
688.646(kM3)()B) with respect 10 timely notice of meetings, is cqually important at the
clementary and secondory educution level and the postsecondary education level to

ensure that both pacties are treated equitably.

Cross cxflrninmiun is the “greatest legal enging ever invented for the discovery off Llrulh."
C'.rr!;‘,fm‘nj:: v. Green, 399 U.S. 149, 158 (1970) (quoting John H. Wigmore, 5 Evidt'.-nce [
1367, ot 29 (3d ed,, Litle, Brown & Co. 1940)}). The Department recognizes the high
stukes for all porties involved in a sexual harassment investigation and the need for
recipients o reach relinble determinations. The Depantment has carefully considered how
bust to incorporate the wvalue of cross-examination for proceedings ot both the
postsecondary level and the elementary nnd secondary level. Proposed section
106.45(b)(3){vi) remuires al! recipients te provide the complainunt and the respondent an

equal oppartunity to pose questions o the other party and to wilnesses prior to o
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determingtion of responsibility, with esch party being permitted the opportunity to ask sl

relevant questions and a requirement thet the recipient exploin any decision to exclude

questions on the basis of relevance.

Beyond that basic requirement, the Deportment congidered the extent to which recipients
should be required to allow cress-examinotion during the grievance process. The
Department determined thet in institutions of higher educatiog, whcrc most parties and
wilnesses ore odults, grievance precedures should inclide cross-examination. The
Department believes that institulions should retajn the discretion whether to adopt a
hearing or non-hearing model. Accordingly, where an inslitul:lqn has chosen a non-
hearing model, the proposed regulation requires thet the mc{piml'rﬁqsl permit each party
to provide written questions for the investigetor ip.ins_k the other party and witnesses in a

manner that effectively substitutes for cro ss-cxamination.

The Department detefmined that for cl_ameninry end secondary schools, where most
parties and mony .witneé'gq ‘are minors, sensitivities nssocioted with oge and
devciopmenml ability .'mﬂy Di.lth.‘Jgh the benefits of cross-cxamination. Accordingly,
while these schools ml.lst comply with the basic sequirement to offer porties the
uppomlmty to pose all rele}fnnl tjuestions, the proposed regulation does not require their

grievance procedures to include cross-examinetion.

In order to maintain 8 transparent process, the parties need a complete understanding of
the evidence obtained by the recipient and how o determination regarding responsibility
is made. For that reason, propased section 106.45(b)(3Xix) would require recipients to
promptly disclose nny evidence obiained by the recipient during the investigation upon
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request by & complainant or respondent, including evidence that was not fonnally relied

upen in meking a determination. Proposed section 100.43(b)(3)(x) would require
recipienis to ereale an investigative report that summarizes relevant evidence and permit
the porties to review ond respond to the report prior 1o a defermination regarding
responsibility. These requirements will put the parties on the same level in terms of
necess to information and will allow the parties 1o serve os a check on any decisions the

recipient makes regarding the inclusion or relevance of evidence,
C, Standard of evidence ’

Section 106.45(B) (A1)

Proposed Regulations: We propose adding 106.45(b)(4)(i) swating that in reaching a
determination regarding cesponsibility, the recipient must opply either the preponderance
of the evidence stundard or the clear and convincing evidence standard However, the
recipient may employ the preponderance of the cvidence standord only if the recipient
uses that standard for all other discriminutory harassment complainis. The recipicnt must
olso apply the same stundard of evidence For complaints uLninst students as it dnes for

complaints ugninst employees, including faculty.

Reasons; The statutory text of Title [X does not dictate o standard of evidence to be used
by recipients in investigations of sexual horassment. Past guidance from the Department
originally allowed recipients to choose which standard to emplay, but was later changed
to require recipients to use only the preponderance of the evidence. When the Department

issued guidance requiring recipients tn use only preponderance of the evidence, it
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justified the requirement by comparing the grievance process lo civil litigation, and (o

OCR's own process for investigaling comploints ogainst recipients under Title DC
Although it is true that civil litigation generally uses preponderance of the evidence, and
that Title IX grievance proceedings mre anslogous to civil litigotion in many ways, it is
also iruc that Title [X grievance proceedings lack certain features that promote reliobility
in civil litigntion. For example, many recipients will choose not to aliow nctive
participation by counsel; there are no rules of evidence in Title TX giévqnce proceedings;
and Title 1X grievance proceedings do not afford parties discovery to the same extent

required by rules of civil procedure.

Moreover, Tille 1X grievance proceedings are nlgo una-lpgnus to various kinds of civil
ndministrative proceedings, which often -anpltjy a clear and convincing evidence
|ﬁt:lndard. E.g, Neguwyen v. Waslingion Dept. of Health, 144 Wash. 2d 516 {2001)
(requiring clear and convincing evidence in sexual misconduct case in o professional
disciplinory pml:ué&ing for a -medical doctor as o way of protecting due process);
Discipiinary Coynsel v, Bunstine, 136 Ohio St. 3d 276 (2013) (clear and convincing
evl'denq;: applied in sexual hmﬁsgnmnt case involving lowyer). These cases recognize
that, wh;r;e‘u findin‘g of l_'éspunsibilily carries porticularly grave consequences for o
respondent's reiiututiun ond ability to pursue o profession or career, u higher standard of

proof can be warranted.

After considering this issue, the Department decided that its proposed regulation should
leave recipients with the discretion to use either o prepondermnce or o clear and

convincing standard in their grievance procedures, The Department concluded that it
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would not be appropriate to impose a preponderance requirement in the absence of all of

the features of civil litigation that are designed 10 promote reliability and fairness.
Likewise, the Department concluded that in light of the due process and reliability
protections aftorded uader the proposed regulations, it could be reasonnble for recipients

to choose the preponderance standard instead of the clear and convineing standard.

\
To ensure thot recipients do not single out respondents in se:mnlhumssﬁaent matlers for
uniquely unfavorable treatment, a recipient would only be ollowed to use the
preponderunce of the evidence standard for sexun] harnssment eomplaints if it uses that
standurd for other diseriminatory harsssment complainis, Likewise, in order to avoid the
specinlly disfavored treatment ‘of student respondénts in comparison 1o respondents who
are employees soch as faculty members, who oflen have superior levernge a5 a group in
extrueting puaranices of prolection under a recipient’s disciplinary procedures, recipients
are nlso required to apply the shme stundard of evidence for coinpluints spainst students
us they do for complaints aguinst employces, including ficulty. Within these constraints,
the proposed regulation recognizes thot recipients should be able to choose o standard of
proof thut is appropriate for investiguting and ndjudicating complaints of sex

discrimination given the unigue needs of their community.
D. Additionol requirements for grlevance procedures

Section 106,45(b)(4) Determinution regarding respansibility

Proppsed Regulations: We propose adding 106.45(b)(4) stating that the investigator{s) or

olher adjudicator(s) must issue o wrilien determination regoarding responsibility applying
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the npproprinte standard of evidence as discussed above.

The written determination must include—

(A) ldentification of the section|s) of the recipient's sexual misconduct palicy alleged to

have been violnted,

{B) A description of the procedural steps token from the receipt of the complaint through
the determination, including ony notifications to the parties, interviews with porties and
wilnesses, site visits, methods used to gpthcr other evidence, and hearings held;

{C) Findings of fact supporting the determination;

(D) Conclusions regarding the application of the recipient’s policy to the facts;

{E) A sistement of, and raticnale for, the'result as to each ollegotion, including e
determination regarding responsibility, any sanctions fhe recipient imposes on the
respondent, and any remedies provided to the ccm_plnil;&m designed to restore or preserve
access to the recipient's educalion program or activity; and

(F) The recipient’s procedures and permissible boses for the complainant or respondent to

appeal the de'tenninalidn, if such appenl procedurzs alc avaoileble.

‘The recipient must provide the weilten determination to the parties simuttaneously.

Reasons: Proposed section 106.45(b)(4) would oddress the process that recipients use to
make determinations regarding responsibility, wilh requirements designed to ensure that
recipients make sound and supporible decisions through o process that incorporates

nppropriate protections for all poriies while providing ndequate netice of such decisions.
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In order to foster relinbility and thoroughness nnd to ensure thot a recipient’s findings are

adequately explained, proposed section 106.45(b){4){1) would require recipients to issue a
written determination regarding responsibility. So that the porties hove a complete
wnderstanding of the process and information considered by the recipient to reach its
decision, proposed section 106.45(b)(4)(ii) would require the notice of determination io
include: the sections of the recipient’s sexual misconducl policy alleged 10 have been
viclaled; the procedural steps mken from the receipt of the complaint through the
determinotion; findings of fuct supporting the determination; conclusions regarding the
application of the recipient’s policy to the fucts; a statement of, and the recipient's
rtionale for, the result, including o delenninntion regarding responsibitity; any sonctions

the reciplent imposes on the respondent; and information regarding any oppeals process.

Proposed section 106.45(b)(4)(ii)(E) requires thnt the written determination contin o
stutement of, ond rntit;nmlu for, the result, inchiding ony sanctions impesed by the
recipicat and any remedy given to the complainant. Proposed section 106.45(b)(4)(iii)
requires thot this wrilten determination be provided simullancously to the parties, Thcs'c
provisians genemlly track the language of the Clery Act repulations at 34 C.FJTI:.
668.646(k)}2)(v) vnd {3)(iv) alrendy applicable 1o institutions of higher education. The
Department  believes that the benefitls of these provisions, including promeoting
teansparency and equal treatment of the partics, are equelly applicable at the elementary

and secondary level.

Section H06.43(6)(5) Appeals

Proposed Reeulations; We propase odding [08.45(b)(5) stating that if' a recipicnt allows
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uppeals from the determination regarding responsibility, the recipient may allow an

oppeal either solely by the respondent or by both parties; if the recipient allows eppeal by

both parties, then oppeal procedures must be equally availoble to both parties,

Repsons: Many recipients had o longstending practice of sllowing appesls onty by the
student who would be the subject of discipline under the recipient’s misconduct policy.
For many years across different administrations, the Department did not have a policy of
prohibiting thet practice among recipients. However, in 2011 the Depariment set forth an
express requirement thet if a recipient were to allow on appeal, “it must do so for both
porties.” 201§ Dear Colleague Letter at 12. The 201! Dear Colleague Letter did not

provide n justification for this requirement.

The proposed regulations returm to the gimctice of g'wing recipients greater discretion with
regard to nppeals: recipicnls are not rl_aquircd to ulIIDW oppeals, and if a recipient chooses
to have an appeals process, proposed r;at:tinn_ fﬂﬁdﬂb}{i} would permit recipients to
ollow eppeal procedres “for dnly the respondent, or for all porties to a complaint in on
equel manner This pmwdr.s the flexibility to choose procedures that ave most appropriste

for each mmpu:nt L umque ch!nruclcnshcs

A recipient moy determing that, in the interest of finality and in light of the enhanced
protections in the proposed regulations that increase the reliability of determinations, no
appeal is necessary. Altematively, o recipient may detennine it is appropriste to allow
appeals, but only by the respondent as the person against whom the recipient seeks to
impaose formol discipline consequences. Such recipients might believe that o student hosa
right 1o appeal before any disciplinary action is taken by o recipient against the student.

In light of this view, a recipient may choose 1o provide s right 10 respandents 1o sppeal,
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but not provide on appeal for complainants because, regardless of determination, the

complainont would not face disciplinary action by the recipieat. Such recipients might
approach their grievance procedures under a proseculorial model in which it would be
unfait to give the recipient itsclf an opportunity to “retry™ o respondent. Finally, a
recipient may determine that it is appropriate to permit complainunts ond respondents to
challenge its detenmination of responsibility in recognition thut either purty moy have a

stake in presenting the recipient with valid reasons to reconsider the determinotion.
Section 106.45(h)(6) Informal resnhution

Propused Regulations; We propose adding section 106.45(h)(6) sh‘a.ting that at any time
prior to reaching o determination regarding vesponsibility the recipient may facilitate an
informal resolution process, such as mediation, thet does not involve a full investigation
and adjuclication, provided that the recipicnt provides to the parties a written notice
disclosing—

{A) The allegotions;

{B) The requirements of the informal resolution process incITding the circumstances
under which it precludes the parties from resuming a formal complaint arsing from the

same allegations, ifany; and

{C) Any consequences resuiling from participoting in the informal resolution process,

including the records that will be maintained or could be shared.

The recipicat must also obtain the parties’ volontary, writlen consentl fo the informal

resolution process.

Reasons: As mentioned previously, the proposed regulations refleet the Department’s
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recognition thot recipients’ good judgment and common sense are important elements of

a response to sex discrimination thot meets the requirements of Title IX. The Department
alse recognizes thot in responding to sexunl horassment, it is important to take into
accoun! the needs of the parties involved in esch individual case, some of whom moy
prefer not to go through o formal complaint process. Recognizing these factors, proposed
section 106.45(b)(6) would permit reciplents to fucilitate an informal resolution process
of an allegation of sexual horussment ot any time prior to issuing a final determination
regarding responsibitity, if deemed appropriate by the recipient and the parfies. To ensure
that the parties do not feel forced into an informal resolution by a recipient, and to ensure
that the parties have the ability to make an iqfnrméd degfsipp, proposed pnrograph
{b)X6)(i) would require recipients to inform the p‘.;:ﬁcs m writing of the nliegations, the
requirements of the infonnal resolution proogss,l snd any consequences resulting from
participating in the informal process. For example, the recipient would need to explain to
the partics if one Grmﬁré availoble Enf-'umul resolution opiions would become binding on
the parties at any paint, os is ofien the cose with arbitration-style processes, or if the
pmcﬁip \;o';:l’.tlil n‘:;'lnh noﬁ-bihding throughout, os is often the case with mediat{on-style
prnr.;esé.ﬁ Informal résc'llnution options may lend to superior outcomes for everyone
invalved, depending upon factors such as the age, developmental level, and other
copabilities of the parties; the knowledge, skills, and experience level of those facilitating
or conducting the informal resolution process; the severity of the miscanduct alleged; and
likelihood of recurrence of the misconduct. Proposed parogeaph (b)(6}(ii) would reguire
the recipient to oblaii voluntory, written consent from ihe poarties in advance of any

informal resolution process in order to ensure that no party 8 involuntarily denied the
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protections thaet would otherwise be provided by these repulations.

Section 106.45(b)(7) Recordkeeping

Proposed Repulalions; We propase adding section 106.45{b)(7) stating that a recipient
must creale, make available to the complainant and respondent, and mainfain for o period

of three years records of—

(A) The sexunl harassment investigation, including any delermminaotion tegarding
responsibility, disciplinary sanctions imposed on the respondent, and remedies provided
o the cormplainant;

(B} Anyapperl and the result therefrom;

(C) Informal resolution, if any; and

(D) All materials used to train investigators, adjudicators, und coordinotors with regard to

sexual harassment.

This pravision would alse provide that a recipient must ereate and mapintain for a period
of three years records of any actions, including sny supporive measures, taken in
response o a report or formal cnmplahLl of sexual horussment. In each instance, the
recipient must document the basis for its conclusion that its response wos not clearly
unrensonable, and document that it hos taken measures designed to preserve aceess to the
recipient’s educntional program or sctivity. The documentalion of ceriain bages or
measures docs not limit the recipient in the future from providing additional explanations

or detailing additionnl measures taken.

Rensons: To cnsure that the parties, the Deporiment, and recipients have pccess to

relevant informntion for an approprate peried of time following the completion of the
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grievance procedure process, proposed section 10645(b)(7) would address the

recordkeeping requirements related to formnl complaints of sexual horossment with
which recipients must comply. The required three-year retention period is sufficient to
allow the Departtment and the parties to ensure compliance with the proposed reguiations.
During the record retention period, these records would continue to be subject lo the
opplicable provisions of the Fumily Educational Rights ond Privacy Act (FERPA), os

discussed below.
Section 106.45(b){8} Retatiation

Proposed Regulations; We propose adding section Hiﬁ,ﬁ{h_}(ﬂl stating thot nathing in the
regulntions resiricts  recipient’s ability to take _djsciplinnry iction ogainst a student or
employee who intentionally submits z fmi rcomplaint i bad faith or o student or
employee who knowingly pmﬁd_es_ folse informistion during the invesligation or

adjudication of a formal complaint.

Reasons: The cument Titlls IX regulations ot 34 CFR 106.7] incorporate by reference the
provision 'll'l-lhl.‘-' Title \"] Tegulotions at 34 CFR 100.7(e} prohibiting recipients from
intiniidating, ihrcuteiii;g,_coarcﬁig, or discriminating againsi any individual because the
individugl has ﬁude'u complaint, testified, nssisted, or participated in any manner in any
investigation or hearing under Title V1. Proposed section 106.45(b)(8) would clarify that
the Title 1X regulations do nel restrict o recipient’s ability to take disciplinary aciion
ogeinst a student or employee who intentionaily submils o formal l::t;mplnint in baod faith,
or who knowingly provides false infonnation during the investigation or adjudication of a
formal complaint. The submission of a formal complaint in bad faith, or the knowing

provision of false information during an investigation or adjudication pursuannt thereto,
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waould subvert the purposes of Title IX and would not be protected under Title 1X.

IN. Clarifying smendments to existing regulations

Remedial and affirmative vetion and self-evaluation (Curveni 34 CFR [06,3(a) and

Proposed 34 CFR 106.3(w)

Slatute: The statute does nol directly sddress the issue of particulor types of remedies,
beyond the statement that compliance may be effected by a withdrawal of Federal
funding or *by anyv ather means authorized by law.” 20 U.S.C. 1682. The Sccretary hos
the nuthority to rcgulate with negerd to discrimination on the basis of sex in educntion
programs of nctivities receiving Federal financin! assistance specifically under 20 U.8.C.

1682 and generalty under 20 U.S.C. 1221e-3 and 3474,

Current Remulutions; Curvent 34 CFR 106.3(a) provides thaf if the Assistant Secretary
for Civil Rights finds that n recipient has discriminated against b person on the basis of
sex in an edueation program or activity, the recipient shall be required to take remedinl
action that the Assistant Secretary deems necessary “lo overcame the effects of such
diseriminotien.™ |

Proposed Resulations: We propose modifying the language to apply to any violation of
Part 106 and adding language to 34 CFR 106.3(x) stating that the remedial action deemed

necessary by the Assistant Secretary shall not include assessment of damages.

Reasons: The proposed chianges would clarify, consislent with the Supreme Cowt’s casc

low in this area and mindful of the difference between a private right of action opening
the door to dumages assessed by a court and the Department's role administratively

cnforcing Title IX withou! express slatwtory authority to collect damages, that the
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Assistant Secretary shall not ussess damoges against a recipient. Gebser, 524 U.S. ot 288~

B9 {“While agencies have conditioned continued fussding on providing equitable relief to
the victim, the regulations do not appear to coatemplate o condition ordering payment of
monetary domsges, and there is no indication thoi panyment of domoges has been
demonded as o condition of finding » recipient to be in complionee with the statute™).
This limitelion recognizes that the Department does not have the sume capacity o court
has to determine the approprinteness and measure of money damages, while retaining
oppropriete discretion oa the part of the Department to mqlljrc & wide range of equitable
remedies to correct Title IX violations and bring schud!slintu complinnce. For example,
the Department retains the discretion to order a noncompliant sehool 1o pay for costs c.u'

expenses the school would hove incurred biit for the school's nancomplinnce.

Effect of other requirements and preservalion of rights (Current 34 CFR 106.6 and

Praposed 34 CFR 106.6)

Stutute: The stamie dl;e&'; not flivectly oddress the effect of other requirements or the
prescrvation of rights. The Secn:tary has the authority to regulate with regard to
discrimination on the basis of SQJJ in education programs or activities receiving Federal
ﬁl_m.n::[nl usﬁlsmﬁw_specfﬁgﬂly under 20 U.S.C. 1682 and genemlly under 20 U.5.C.

1221e-3 and 3474,

Current Regu_:lutigns-; Current 34 CFR 106.6 provides that the obligations under the Title
IX regulations do not olter obligations not to diseriminate on the basis of sex under other
specified lows and Executive Orders, and the obligation o comply with Title IX is not
obvinted or olieviated by Stste or locnl laws or by a rule or regulation of any

organization, club, or league.
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Section 106.6(d) Constitutional protections

Proposed Repulations: We ave proposing to add parograph (d) to section 106.6 to affirm
hat nething in 34 CFR part 106 requires @ recipient to: restrict any rights that are
protected from governmental action by the First Amendment of the U.S. Constitution;
deprive an individual of rights thot would otherwise be protected from povernmental
cetion under the Due Process Clouse of the Fourteenth Amendment; ar restrict any ather

rights gunranteed npainst governmental uction by the U.S. Conslitution,

Rensops: Despite the languege in coment section 106.6 and the discussions in OCR
puidance regarding the due process protections for public school sidents and employees
and free speech dghts under the First Amendment (2001 Guidance st 22) there appears to
be significant confusion regarding the interseclion of individuals™ rights under the U.S,
Constitution with o recipient’s obiigations under Title IX. In particular, during listening
sessions the Depertment heard concemns that Title [X enforcement has hod a chilling
effect on free speech. We are proposing to add paragraph (d) to clarify that aothing in
these regulotions requires o recipient to infringe upon any individual’s cights protected
under the First Amendment or the Due Process Clouse, or mhj:r any other rights
gumronteed by the U.S. Constittion. The lungunge alse makes it clear that, under the
Title IX regulations, recipicnls — including privile recipients — ure not obligated by Title
IX to restrict speech or other behaviar that the Federal government could not restrct
direetly. Consistent with Supreme Court ease luw, the government may not compel
privale actors to resirict conduct that the government itself could not constinntionally
restricl. £ g, Peterson v City of Greenvilfe, 373 U.S. 244 (1963); Truax v. Raich, 239

LLS. 33, 38 (1915). Thus, recipicnts that are private entities are not required by Title [X
38
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or its regulations to restrict speech or other behavior that would be protected against

restriction by govemmental entities. This profection against governmental restrictions on
censtitutional rights applies to oll the civil rights laws that OCR enforces, hut we are
adding parugraph (d} to the Title X reguletions becouse the issue arises frequently in the
context of sexual harassment, When OCR enforces Title IX and #ts nccompanying
regulations, the constitutional rights of individuals involved in a recipient’s grievance

process will always be considered and prolected.
Section 106.6(e) Interaction with FERPA

Proposed Repufations: We are also propasing to n&d paragraph (e) to section 106.6 to
clarify that the requirements of this part would override FERPA to the extent that they

dircetly conflict.

Rensons: In 1994, s port of the Improving Am?rlcn’s Schools Act, Congress amended
the General Education IP\mvisions Act (GEPA), of which FERPA is o part, to state that
nothing In GEPA “shall be t‘.cmstn'lﬂ! to affect the applicability of . . . title IX of the
Educntion eﬁdmems of 1972, ... 20 U.S.C. 1221(d). Accordingly, any dlSI:]DT-II'c
of mfum:mltun raqutred under ‘Tltle 1X or this past is not prohibited by any FERPA

provision that would pthcrw:se apply.

Section 106.6(f) Interaciion with Title Vi

Proposed Repulations; We are also pmpusiﬁg to odd paragraph (f) to section 106.6 to
elarify that nothing in the proposed regulotions shall be read in derogation of an
employee’s rights under Title VII of the Civil Rights Act of 1954, 42 1.5.C. 2000¢ &
seq. end its implementing regulntions.
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Rensons: Employees of a school may have rights under both Title IX and Title VIL To

the extent that any rights, remedies, or procedures differ under Title IX and Title VI, this
provision clarifies that nothing about the proposed regulations is intended io diminish,
restrict, or lessen any rights an employee may heve ogainst his or her school under Title

ViL

Designatian of coordinator, dissenination of policy, adeption of grievance procedires

(Current 34 CFR 106.8 and [106.9 and Proposed 34 CFR 106.8)

Stotute: The situte does not directly address the designation of a Title [X Coordinator,
the dissemination of palicy, or the adoption of grievance procedures. The Secretary has
the uuthority to regulate with regard t.o discrimination on the basis of sex in education
proprams or activitics receiving Federal financinl nssistunce, specifically under 20 U.8.C.

1682 and genemlly under 20 U.S.C. [221e-1 and 344,

Current Regulations: Current 34 CFR 106.8(s) requires u recipient to designate at least
one employee to be the “responsible emplayee” who hes the duty to coordinate the
recipient’s effors to comply with and camry agt its responsibilities under the regulations,
including sny investigution of any complaint alteging a recipient’s noncompliance with,
or actions which would be prohibited by, 34 CFR pant 1{6. Scction 106.8(a) also requires
recipients to notify al! students and emplayees of the nume, office nddress, and MIE]'.‘]'I{;!I'II:

number of such employee or ermployees,

34 CFR. 106.8{b) requires recipients o odopt and publish grievanee procedures providing
for prompt and equitable rtesolution of stadent afid emplayee complaints of sex

discrimination,
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34 CFR 1069u){[) requircs recipients to notify spplicants for admission and

employment, students and parents of elementery and secondary school students,
employees, sources of referrol for applicants for edmission and employment, and unions
or professional organisations holding collective targnining agreements or professional
agreements with the recipient that it does not discriminete on the basis of sex in the
education program or activity which it operates. Such notice must state thet inguiries
about the application of Title IX may be referred to the employee designated pursuant to

section 106.8, or to the Assistant Secretary.

34 CFR 106.9(b)(2) lists the types of publications where the recipient sholi publish its

nondiseriminition policy.

Proposed Remalntiogs: We are pro}:osfﬁg to clarify the requirements of 34 CEFR 105:3(:;).
Proposed section 106.8(z) would state that the designated individual is mfmq to as the
“coordinator,” ond would alter the required methods f‘or notification. Propased section
106.8(n) would also remove iibglear language in'the existing regulation that could be read
to require that the coordinotor must:be the onc that handles the investigations and

We also propose moving fhe requirement in section 106.9(a){1} to section 106.8(b){1).

atherwise directly carries out the recipient’s responsibilities,

Proposed section lDﬁ.E{h)(ll would eliminate the requirement to notify parents of
elementaty and secondery school students and sources of referral of applicants for
ndmission end employment that it does not discriminate on the basis of sex in the
educalion program or activity that it operates, and that it is required by Title {X and this
part not to discrimtinate in such o monner, and clarify that the notice must state that such

inquiries may be referred to the employee designated pursuant lo section 106.8 (f.e., the
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Title [X Coordinator), to the Assistant Secrefary, or to both,

We nlso propose moving the requiremenis in current 34 CFR 1D6.8(b) to section
106.8(c). Proposed scction 106.8(c) would clarify that with respect to sexunl hormssment,
the grievance procedures requirements specifically apply to fonnal complaints as defined
in section 106.44(e)(5). Proposed section 106.8(c) would also require recipients to

provide notice of their pricvanee procedures to stedents and mnpipye:s.

We ulso propose adding pnmgl:nph (d) to section 106.8 to clurify that the policy and
grievance procedurcs described in this section need not apply to persons outside the
United States.

Reasops; Proposed section 106.8(n) would reflect the eurvedt reality of Title [X
compliance — namely, that recipients genernlly nome o Tille [X Coordinntor and
desipnate that individua! te coordinate their efforts to comply with Title IX. It appears
that the phrase “and carry ow™ jo the existing repulation could be read to suggest that the
Title 1X Coordinator must he the onc whe carties oul the recipient’s dutics under Title
1X, rather than slowing the coordinatar to ecordinate the actions of others in carrying out
those duties. Since the phrase is redundant nnd can be confusing, we propose removing it
In addition, in light of the expansion of the regulstions clsewhere 10 expressly cover
investigations of Title IX complaints, the language specifically incloding coeordination of
such investigations in the responsibilities of the designated individual would no longer be
neeessary, and would therefore be removed.

Proposed section 106.8(a) would also modernize the nofification requirements. Given the
changes in methods of communication since the repulations were issued in 1975, the

propesed amendinents would require the recipient to notify students and employees of the

62
CONTROLLED UNCLASSIFIED INFORMATION

gloz-50-60  curd £5°50:90

SELZS02C02



2022052135

CONFIDENTIAL / DELIBERATIVE / PRIVILEGED DRAFT AUGUST 25, 2018
D@ NOT DISTRIBUTE
electronic moil address of the employee or employees designated os Title IX

Coordinators, in addition lo providing the coordinntor’s office address ond phone
number. To elleviate the odministrative and financinl burden on & recipient to provide o
new nolice every time it designetes an additional or different coardinator, the proposed
smendments permit recipients to provide notice of a coordinator’s name and contact
information or, alteratively, simply a title with an established method of contacting the

coordinator that does not change os the identity of the coordinator changes.

Proposed section 106.8(b)(2) would streamline the list of required publications to include
a recipient's website and each studem or employeé hondbook or calolog made availoble
to persons entitled to notification under proposed section® 106.8(b)(1). l']"his updated list of
publications would reflect he modernization of conimunication methods and slieviate the
burden on recipients while still ensuring that the policy is :lda-quutcly epmmunicated to all
required persons. In ndf'iiiiun, proposéd seclion ‘}ﬂﬁ.S(b}{Z] would replace the existing
restriction on publications that suggest & p.til'ioy" of sex discrimination {either by text or
illustrtion) with g resu,";'ctinn on publications thet stare a poliey of sex discrimination.
Thl.s change ".vo:}ld remove the s::tbject.lwc determination of whether the illustrafions in a
publ icniibn,unll;]ld hccunsﬁ'.u;ed ta.suggcstn policy of sex discrimination and instead focus
the requirement on reclpients’ express sialements of policy. As a result, the requirement
would be mare clear, both for recipients seeking to comply with the requirement and for

those enforelng the requirement.

Proposed section 106.8(d) would clarify that the recipient’s policy and grievance
procedures apply o ol students end employees Jocated in the United States with respect

to allegations of sex discriminetion in an education program or activity of the recipient
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The statutory language of Title 1X limits its application to protecting “personfs] in the

United States™ 20 11.5.C. 168 1{n).

Edncational instittnions controlled by religions organizations (Current and Proposed 34
CFR 106.12)

Statule; The siatute addresses educational institutions controlled By religious
orgnnizations, stating that Title [X “shall net upply to an cducational institution which is
controlled by a religious organization if the application of t'his subsection would not be
consistent with the religious tenets of such organization 20 U.SC. § 1881(a)3), and
that the term “program or activity” “does not include any n_pcrulion of un entity which is
controlled by o religiovs orpanization if the epplication of section 1681 of this title to
such operation wouid not be cansistent with the religious tenets of such organization,” 20
U.S.C. § 1687. '

Current Regulatjons: Current 3¢ CFR. 106.12(a) provides an cxemption for educational
institutions controlled by o religious organization, to the extent that applicalion of the

regulation would be inconsistent with the religious tencts of the oanization. To claim

Iihis exewmption, section 106.12(b) requires recipients to submit o letter tb the Assistant

Severetary slating which pans of the regulation confliet with a specific tenet of the
religion.

Proposed Regulations; We propose revising 34 CFR 106.12{b} to clarify that an

educational institulion may — but is not required to — seck pssurance of its religious
exemption by submitting a written request for such an assurance to the Assistunt

Seerewry. Further, section 106.12(b} is revised to stote that cven if an tnstitution has not
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sought assurnnce of its exemption, the institution may still invoke its religious exemption

during the course of eny investigation pursued against the institution by the Department.

Reasons: The cwmrent regulations suggest that the recipients may only claim the
exemplion from parograph (s) by submitting & letter to the Assistont Scmlﬁry. The
additional longuage clarifying that the letter to the Assistant Secretary is not required o
assert the exemption brings the regulotory language into ulign!iml:at with longstonding
Department practice. The statutery text of Title IX offers an exemption to religious
entities without expressly requiring submission of o letter, ond the Department believes
such a requirement is unn:cu.m:y. The Departmient ghnuld”nut impose confusing or

burdensome requirements on religious instituticns that qualify fir the exemption.
Exercise of rights by parents/gnardians of s nidenis

The Depariment recognizes that when o party is &‘min-nr or hos been oppointed &
guardinn, recipients hove the discretion to look to'state law and local educational practice
in dr:lcrm.ining w-ll-i.';t__he; the Tights of the party shall be exercised by the parent(s} or
gunndian{s) instead ol_f.c‘rr in nddition to the party. Special considerations arise in
responding t;:r Jﬂxu:‘ll haorassment in the educationsl context ngainst minors and other
Isi'milnrl); situaled stl;dents-._jncl uding students who are under the nge of 18, attending an
elementary or secondary school, or subject to an opplicable guardianship under state law.

In such cases, the Depertment recognizes that state and local officials are best situated ta

identify and protect the student's interests under the proposed regulntion.
Directed Queatlons

The Department sceks additional eomments on the guestions below:
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Applicability of the rule to institutions of higher education and clementary and

secandary schools. The proposed rule would apply to uli recipients of Federal
finoncial nssistance, including institutions of higher education and elementary and
secondary schools. The Department is interested in the public's perspective as (o
whether the proposed rule is appropriate for recipients at the higher education and
elementary and secondary school levels. In perticular, the Department is f'ntcresled in
whether there ore paris of the proposed rule that will be unworkuble at the elementary
and secondary school level, if there are additional paris of the proposed rule where
fhe Department should direct recipients to take into aceount the age and
developmentel level of the parties involved and involve parents or guardinns, and
whether there are other unique ospects of addressing sexunl baressment at the
elementory and secondary school I;:w:! that the Department should consider, such as
systemic differences between institutions of higher education and elementary and

secondary schopls,

Applicabllity of the rule to students nnd employees. Like the existing regulations,
the proposed regulations would apply to sexual harssment by students, employees,
anch 1hird parties. The Department seeks the public’s perspective on whether there are
any pors of the proposed rule that will prove unworkable in the context of sexual
huraasment by employees, and whether there are any unigue circumstances that apply

to processcs involving emiployees that the Department should consider.
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3. Training. The proposed rule would require recipients to ensure that Title IX

Coordinators, investigntors, and odjudicaiors receive tmining on the definition of
sexunl harmssment, and on how to conduct an investigalion end grievance process,
including hearings, that protect the sofety of students, ensures due process for all
parties, nnd promotes occountability. The Depadiment is interested in secking
comments from the public as to whether this requirement is adequate 4o ensure that
recipients will. provide necessary training 1o all appropriate individuals, including

those at the elementary and secondary school level,

4. Individuals with disabllitles. The propesed rule nddresses the rights of students with
disnbilities under the IDEA, Section 504, and Title H u.f the ADA in the context of
emergency removals (pmpqs-ed 105.4{1{1:}).' The Department is interested in
comments from the public as o whether the proposed mie adequately takes into
accoun! the needs of students ond employees with disabilities when such individuals
are porties m a 5& cﬂiscﬁminntfun complaint, or whethier the Depottment should
consider includ{ﬁg ndd:iﬁ,uni‘il' longuoge to oddress the Ilcéads of students and
employees w:th diéﬁ'l:l_ililies us complainants ond respondents. The Department nlso
requests cnnsidmﬁqn nf the different experiences, challenges, and needs of students
with disobilities in elementary ond secondery schools and in postsecondary

institutions related to sexual hormssment.

Executive Orders 12866 and 13563

Regolarory impact Analysis (RIA)

67
CONTROLLED UNCLASSIFIED INFORMATION




0Z1/ 0L

CONFIDENTIAL ! DELIBERATIVE / PRIVILEGED DRAFT AUGUST 25, 2018
DONOT DISTRIBUTE
Under Executive Order 12866, the Secretary must determine whether this regulatery

action is “sipgnificont™ and, therefore, subject to the requirements of the Executive order
and subject to review by the Office of Manogement and Budget (OMB). Section 3(F) of
Exccutive Order 12866 defines a “significant regulatory action” as an action likely to
result in e rule that may—

{1) Havean annuol effect on the economy of 100 million or more, or adversely nffect o
sector of the economy, productivity, compétition, jobs, t_h& environment, public health or
safety, or State, local, or tribol governments or communities in 0 moterdal way (also
referred to as an “economically significant” rule); |

{2) Create scrious inconsistency or othecwise interfere with un actisn taken ar planned by
another ogency;

(3) Muteriully alter the budgetary impocts of entitlement gronts, user fecs, or loan
programs or the rights and obligations of recipients thereof; or

(4) Raise novel lepal or policy issues orising out of legnl mandates, the President's

priontics, or the principles stated in the Executive order.

Under Exccutive Order 123156, H seetion 3(A(1), the changes made in this regulatory
uclion materinlly alter the rights and obligations of Title [V loan recipients. Therefore,
the Secretary dertifies that this is a significant regulatory action subject to review by
OMB. Also under Executive Order 12866 and the Presidentinl Memorandum “Plgin

Langunge in Government Writing," the Secretary invites comment on how easy these

regulations arc to understand in the Clority of the Repulotions section.

W Exee. Order Mo. 12866, 58 Fed. Reg. 190 (October 4, 1993). Repufarory Planving aud Review, Available
ai: ywww.repin fo.govipublichjsp/Utdics/EOQ_128a6.pd1
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Under Executive Order 13771, for each new regulalion that the Department proposes for

notice and comment or otherwise promulgates that is a significant regulatory sction under
Executive Order 12866 and that imposes total costs greater than zero, it must identify two
deregulotory sctions. For FY 2018, no regulations exceeding the agency's total
incrementnl cost aliowance will be permitted, unless required by law or spproved in
writing by the Director of the Offiee of Management and Budget. The final regulations
ore a significant regulatory ection under EO 12866 but de not impoesetotal costs greater
thon zero. Accordingly, the Department is not required to identify two deregulntory
actions under EO 3771}

We have also reviewed these proposed regulations under Executive Order 13563, which
supplements and explicitly reaffirms the principles, structutes, and definitions governing
regulotory review established in Executive Order 12866 To the extent permitted by low,
Executfive Order 13563 requires that an sgency=~'

(1) Propose or sdopt r'e‘gull;liuns only on A reasoned delermination that their benefits
justify their costs {recognizing that some benefits and costs are difficult to quantify);

(2) Toilor its regutitions to impose the Ieus:k burden on society, consistent with ohtaining
reguiaiory phquﬁvag and taking into aceount—omong other things and to the extent
practicable—the r.'usls.of cumulalive regulations;

(3) In choosing ﬁmung alternutive regulotory approaches, select those appmnches that
maximize net benefits (including potential economic, environmental, public health and

safety, ond other advantages; distributive impacts; and equity);

'3 Exec. Order No. 13771, B2 Fed, Reg. 22 (January 30, 201 7). Redncivg Regulation and Controfling
Regulatory Coses. Available ot: www.gpo. mov [dsys/ply/ FR-201 7-02-03 /pd 201 7-0245] .pd F
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{4) To the extent fensible, specify performance objectives, rother than the behavior or

manner of complinnce & regulated entity must adopt; and

(3) ldentify and sssess availoble aliernatives to direct regulation, including economic
incentives—such os user fees or marketable permits--to encoursge the desired behavior, ar
provide information that enables the public to make choices.

Execntive Order 13563 also requires an agency “to use the best availeble techniques to
quantify anticipated present and future benefits and costs as sccemtely as possible.” The
Office of [nformation and Regulatory Affairs of OMB has emphasized that these
techniques maoy include “identifying changing rf' uiure complinnce costs that might result
from technological innovation or antivipated behavioral changes.”

We are issuing these proposed regulations only on a msﬁmd determination that their
benefits justify their costs. In choosing among alternative regulatory approaches, we
selected those approaches thet maximize net benefits. Based on the annlysis that follows,
the Depariment believes that these regulnfions ure consistent with the principles in
Executive Order 13563,

We pilso have determined that this regulutory action does not unduly interfire ith State,
locud, or tribal governments in the exereise of their governmental functions.

In this RIA we discuss the need for regulatory netion, the potential costs and henefits,
assumptions, limitations, and data sources, as well ns regulatory alternutives we
considered. Although the majority of the costs related to information collection are
discassed within this RIA, elsewhere in this notice under Paperwark Reductian Act of
1995 we also identify and further cxplain burdens specifically associated with
infermation collection requirements.
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1. Need for Regulatory Action

Based on its extensive review of the critical issues addressed in this rulemoking, the
Department hos determined that current regulations and subregulatory guidance do not
provide sufficiently cleor standirds for how recipienls must respond to incidents of sexual
horassment, including defining what conduct constitules sexual hamssment. To address

this concem, we propose this regulatory action to nddress sexual haressment under Title

[X for the central purpose of ensuring thot recipients undefstand théir legal obligations..

including what conduct is ectionoble os harossment under "l:it]e, IX, the conditions that
activate 0 mondatory response by the recipient, and particular requirements that such o
response must meet in order (o ensure that the recipicnt is protecting the rights of oll ils
students to equal access to education free fiom sek discrimingtion.

In addition to addressing sexual horassment, the Departmient hos concluded it is also
necessary to omend ihiee ports of the existing cegulations that apply o all sex
discrimination urder Tille [X. We propose expressly stating that Title IX does not require
recipients to Infringe exis!ing constitutional profections, that the Department may not
require money dnmn%es l!h a remnedy for violations under Title 1, ond that recipients that
q'un.lif;y for o ;ei.l_giuus cxemption under Title IX need not submit a letler to the
Deportment as a prerequlisiiélto claiming the exemption,

2, Discussion of Costs, Benefits, and Transfers :

The Deperiment has onolyzed the costs and benefits of complying with these proposed
regulations. Due to the number of affected entities, the variation in likely responses, and
the limited information ovailable aboul current practices, patticulerly at the local
educntion agency (LEA) level, we cannof estimnte the likely effects of thesc proposed
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regulations with absolute precision. However, we estimate that these regulations would

result in a net cost savings of between $327.7 million to $408.9 million over ten years,

3. Benefits of the Proposed Regulations.
The proposed regulatory action will result in clarity, specificity, and permanence with
respect to recipients betier understanding their legal obligations to address sexual
harnssment under Title [X by providing o legal framework far recipients® responses to
sexunl harsssment that ensures all reports of sexun! harassment are ireated seriously and
all persons secuscd are given due process before being disciplined for sexual harassment.
The proposed regulntory action will cammect problems identified by the Department with
the current framework governing sexual harassment {under current regulations and
subregulatory guidanee), which problems include Inck of robust due process protections
in recipient grevance procedures under Title 1X, capturing too wide a range of
misconduet resuling in infingement on academic Feedom and free speech, and lack of
reasonable options for how recipients may struclure their grievance processes to
accommodate gach sr.:hm[‘g unique pedagogical missien, resources, and educaiional
community.

4. Costs of the Proposcd Regulations
These proposed regulations would: define sexual harassmeat for Title 'X purposes;
clarify when o recipient’s obligation 1o avestigate o complaint of sexual harassment is
activated; define the minimum reguirements of prievance procedures for Title IX
purposes; esiablish a process for informal resolution of sexual hamssment claims; and
require appropiale documentation of all Title 1X complaints ond investigations.

4.a. Establishing s Baseline
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In order to accurntely estimote the costs of these proposed regulations, the Department

needed to establish an appropriate baseline for current practice. In doing so, it was
necessory {0 know the corrent number of Title 1X investigations occurring in local
educationol agencies {l.LEAs) ond institutions of higher education {[HEs) eligible for
Federal funding under Title [V of the Higher Education Act of 1965 (Title IV). In 2014,
the U.S. Senate Subcommittee on Financial and Contracting Oversight released  report '
which included survey data from 440 four-year [HEs rcgarding the humber of
investigations of sexual violence that hod been conducted during the previous five year
period. Two of the five possible responses to the Isur'\'e}' were definite numbers (0, 1),
while the other three were ranges (2-5, 6-10, =1 {l] ﬁaspunszs’ ‘were also disoggregnted
by size of institution {Large, Medium, or Sm‘g_ll}. Ey top-coding the ranges {e.g., 3" for
any respondent indicating “2-3") and assuming 50 investigations for ony respondent
indiceting more than 10 {nvestigotions, the D:p;h‘rjtmmt was ghle to estimate Lhe averuge
number of investigations c:l:;n_ducled by four-year institutions in each size category. We
then divided ﬂus estimn'gclby five to arrive ot on estimated number of investigations per
yeor. However, sinice the répnri onty surveyed four-yeor inslill.lli{mslf the Department
needed 1o i_mp';gie similar dnia fur two-year and less-than-two-year institutions, which
represent npp"rlqlginmte]y 57 percent of all Title [V-eligible institutions. In order to do so,
the Department anolyzed sexuol offenses reported under the Clery Act and combined

those datn with total enrellment informeation from the Integrailed Postsecondary Education

% MeCaskill, C. {2064) Sexual Violence on Campns. Washington, DC: U.S. Senate Subcommities on
Financial Conteacting Oversight— Majority Staff. Relreved from
hops Jfwwew inecaskill sepote. vov/Sucve vl eportwithAppendic pdd,
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Data System (I[PEDS) for all Title 1V-eligible institutions within the United Stmtes.

Assuming that the number of reports of sexunl offenses under the Clery Act is positively
correlated with the niunber of investigations, the Department arrived ar a general rale of
investigntions per reported sexun! offense ot four-yeur IHEs by institutional enrollment.
These rates were then applied to two-yenr and less-than-two-year institutions within the
same cntegory using the average number of sexual offenses reported under the Clery Act
for such inslitwlions to amive at tn average number of investipations per yeor by size and
level of institwion. These estimates were then weightéd by the number of Title TV-
eligible institutions in euch category to arrive at on estimated average 1.18 investigations
of sexual horassment per IHE per year.'? To the extent that the number of investigalions
and the number of Clery Act reports of sexual offenses are not uniformly correlated
across types of insftitutions (i.c., luss-than-two-year, two-year, antd four-year), this may
represent an over- or-under-estimate of the octval number of investigalions per THE per
yeur. We invite the public to provide any pertinent evidence on this issue to improve our
haseline estimates,

The Department does nal have |firformation on the nveruge number of investigations of
sexuni harassment occurring each year in LEAs. Mowever, as part of the Civil Rights
Bata Collection (CRDC), the Depurtment does gather information on the number of
incidents of harassment based on sex in LEAs each year. During school year 2015-2018,

LEAs reporied an average of 3.23 of sueh incidents. Therefere, the Department ussumes

Y In onder (o detennine the sensitivily of this estimate 1o bur coding of (he survey data, the Deparimeni afso
vinducted 1hese snalyses by coding thi dalo vsing mediuns for coch tange (eg, 3 5 for the “2.5" range)
with # code of 30 for the “~10™ proup end by top-coding wing o 100 for the “=10" groap These
alternotive upproaches wenld cesult in haseline estimates mnging from 0.74 to 215 investigalinns per year
per IHE.
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that LEAs, on average, currently conduct approximately 3.23 Title IX investigntions each

year. We invite public comment an the extent to which this is = rensonable assumption.
4.b. Developing the Model |

In 2011, the Department issued subregulatory guidance regarding Title [X compliance
which resulied in 8 much larger number of incidents of sexual hamssment being
investigated by LEAs and IHEs each year. In 2017, the Department rescinded that
guidance. However, although the Department then provided slternotive, interira guidance
to institutions, we also reaffirmed that guidance is not legdlly binding on recipients, and
indicated thot the replacement guidance issued in 2017 was ta assist recipients in the
interim while this proposed regulotory action was undel(wg._',r. We believe it is highly
likely that n subset of recipients have mﬂit-:u,cc[ Tii_le IX enforcement in accordence with
the prior, now rescinded guidanée, duc to the uncenaintyl of the regulatory crm'i‘cnment
We also believe it is highly likely that o subset of recipients reduced the scope of their
Title IX activitics to the- curreni legal and regulntory requirements. However, we do not
know with absolute Ee_m_.inly how many recipients fall into each category, meking it
difficult to apcmlé]yﬁré-dict the likely effects o¢thi9 proposed regulatory action.
However, in general, the Dppmﬁmt assumes that recipients foll into ane of three groups:
(1) recipients who reduced Title 1X activities to the level required by low and will
continue to do so; {2) recipients who continued Title X activities ol the level required by
the 2011 guidonce but will reduce their Title IX sctivities to the level required vnder
current law and final regulations issued in this proceeding; and (3) recipients who
ct;ntinund Title 1X activilies at the level reguired under the 2011 guidance ond will
conlinue to do 5o afier final regulations nre issued. In this structure; we believe that
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recipients in the second group are most likely to experience cost savings under these

proposed regulations. We therefore only estimale suvings for this group of recipients. To
the cxtent that recipients in the other two groups experience savings, we herein
undereslimale the savings from this proposed nction.

In estimating the number of recipients in each group, we assume that most LEAs and
Title I'V-eligible HEs ore generally risk averse regarding Title IX campliance, and so we
nsswrie thel wery few would hoave scaled back iheir enforcement efforts afier the
rescission of the 2011 puidance. Therefore, we only estimnte that 5 percent of LEAs and
3 pereent of 1HEs fall into group 1. Given the parficular]y ﬂculte financial cbnstraints on
LEAs, we ussume that o vast majorily (90 percent) will fall inte group 2 — meeting all
requirements of the proposed regulations and applicable lows, but not using limited
resources to maintain o Title'!X compliance structure beyond such raquirements. Among
IHEs, we assume that, for 4 large subset of recipients, various pressures will result in
relention of the slalus quo in every manner that is permitted under the proposed
regulations. These instilations sre voluntarly assuming higher costs than the regulations
require. '!l-Iawcvcr, our mode! does seconnt for their decision to do so, and wd only
assume that 50 percent of THEs expericnce any cost savings fom thesc proposed
regulntions (placing them in group 2). Therefore, we estimate thot group 3 will consist of
3 percent of LEAs and 45 percent of (HEs. We invite public comment on the extent fo
which the estimated number of entities in each group is appropriate.

Unless otherwise specitied, our model uses median hourly wages for personne! amployed
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in the educotion sector as reported by the Bureau of Labor Statistics'® and an employer

cost for employee compensation rate of 146,17
4.¢. Cost estimates

We assume that, once the Department issues final regulations, all recipients will need to
review the regulations. At the LEA level, we assume this would involve the Title IX
Coordinator (assuming o loaded waoge rate of 36522 per hour for educationol
administrotors) for 4 hours and n lawyer (at e rate of $90.71 per hour) for 8 hours. At the
IHE level, we assume the Title [X Coordinstor tnd lowyer would spend more time
reviewing the regulotions, ot 8 hours and 16 hours, respectively. This results in o total
cost of $29,732,680 in Year 1. We believe this Ilikely'rqpreseﬁga an overestimate of the
actual costs that will be realized by recipients, particulerly to the extent that mational
organizations underiake o review 'i‘“'.d diszeminate i'alevam"%nfunnnliun to their members.
We alsp assume that some subset of recipients would be required to revise their grievance
procedures to ensure compliange with the prgposéd regulations. While the requirements
of these proposed regulations closely mirror requirements in other regulations and
statutes, we assume 9D Ff:ment of LEAs and 25 percent of 1HEs will need ta revise their
prucadu‘_m.m. \ic"::_ I?éli&‘vc_ that revising prievance procedures at the LEA level will
require the work of the Titlé 1X Coordinator for 2 hours and a lawyer for B hours. Atthe

THE level, we assume this would require the Title IX Coordinator devote 4 hours and a

" May 2017 Nationol indusiry-Specific Occupational Employment and Wage Estimates: Sector 61 —
Educations! Services. Retrieved from hutps:fwww bisvovioesimrentmaicsd H1.him.

" Employer Cosis for Employes Compensalion, Toble 1. Retrieved from

ti ps:Hwww hls eovinews.releasefececiD 1. him,

* We note that McCoskill (2014) found that 95 percent of IHES had revised their grievonce procedurss in
the past 5 yeors, so thig is likely on over-estimaie of the number thet will need to do such revision.
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lawyer devote 16 hours. In fotal, we estimate the cost of revising grievance procedures lo

be approximately $10,004,560 in Year I,

The proposed regulations also require recipients to post nondiscrimination stalements on
their websiles. However, we assume that for many recipients, this is already standard
practice.  We assume that 4 percent of LEAs and 40 percent of IHEs will need to do
work to post these statements. At the LEA level, we assune that this work will require
1.5 hours from the Title {X Coordinator, 0.5 hours from a lawyer, and 2 hours from o web
developer (ot $44.12 per hour). At the JHE level, we ﬁssume this would require 1 hour
fram the Title 1X Ceordinater, 1 hour from a lawyer, and 2 hours from-o web developer.
We estimite the total cost of posting nondiscriminotion stalements on the recipient’s
website will cost $1,591,030 in Year 1.

The proposed regulations also require relevant sinff tn receive trmining on the
requirenents of Title 1X. While this hus previously been required at the THE level, we
assume that this will be a new sctivity for 60 percent of LEAs. We assume that the
training will toke 1 hour each for the Title IX Coordinator, the investigator, and an
adjudicator for a total estimated cost of spproximately 31 ,54!],'}50 in Year [.

The proposed regulations require recipicnts o mndu‘ut un investigation only in the event
of o formol complaint of sexun! horassment. In reviewing the number of investigations
reported by THEs relative to the number of reports of sexunl offenses under the Clery Act,
the Department assumed that the male of investigations by lorge (more than 10,000
students) four-year institulions wos likely the most reflective of o system that investigates
only in the event of formal complaint. As a result, we assume that, under these proposed
regulations, the rate of investigations st medivm und small institutions that align their
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complience structure to the regulation will approach the rate at Iarge institutions. We

therefore assume thot, under these regulations, the gap in the mie of investigations
between lerge 1HEs and smaller ones would decrease by mpproximately 50 percent.
Therefore we estimate that the requirement to investigate only in the event of formal
complaints would result in & reduction in the average number of investigations per THE
per year of 0.37. [n addition, the proposed regulations only require investigations in the
event of sexual horassment on campus. Agoin, assuming that Clery Act reports comrelate
with all incidents of sexual hormssment (u.sl defined in these proposed regulations), we
assume a further reduction in the number of invéstigations -per IHE per year of
approximately 0.09, using the number of non-campus, public properfy, and reparted by
palice reports s o proxy for the number of oﬂ"-ci!fhpus senﬁuul wment investigations
currently being conducted by 1HEs.®! As a result, we esiimate that each IHE that aligns
with the proposed regulations will experience @ raduction in the number of Title IX
investigations of nppmxi:mn_lqu {1.46 per year.?

At the LEA level, given thn-: lack of information regoarding the sctual number of
iqL.uﬁgatiuns conducted enach ]}uur,‘ the Department assumes that only |50% of the

incidcnlsrepqru:d in the CRDC would result in a formuol complaint, for o reduction in the

1 The Department noles that this fikely represents a severe un der-estimale of the actual proportion of
incidents of sexual horassment (hat ocour off-eampus, According to astudy from United Educators
{available online o htipssifwwiw v orsfseximl assault cleims studv/), spproximately 41 perceat of sex uaf
assault claims examined cceurred off-campus. Wonpetheless, it is possible that some subset of these
incidents was relaed to the recipients’ educational pragram or activity and wantd stll require investigation
by the recipient. If 1he Department were 10 essume 25 percent of those incidents requited investigalion
under the proposed rules md increased its estimaie of the number of off-compus incidents (hat would no
lenyer require investigation to 30 percenl {rother than the current | | percent), the estimated cost saviaps of
these proposed regulations would increase o approximately $369 1o $459 million aver ten years.

% We nole thol the eltemnative coding options discussed sbove would result in @ estimaled redwctionin the
number of invesligations each yeor belween .24 and 0.62.
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number of investigations of 1.62 per year.

While we estimate that the number of investigations under the proposed repulations will
decrense at both the 1HE and LEA levels, Title IX Coordinators are still expected to
respond to incidemts of informal complaints or reports. Such respenses will not be

dictated by the recipient's grievance procedures, but may involve talking with the

_ reporting party, discussing options, connecting him or her with relevant on- or off-

campus resources, ond other supportive mensures. We assume thot such activities will
toke approximately 3 hours ench ot the LEA and IHE level for the Title [X Coordinator
per case, for an estimated cost of spproximately 35,029,540 each year.

Al the LEA leve), we assume that the overage responst fo a formal complaint will require
8 hours from the Title [X Coordinater, 16 hours for un administrative assistant, one hour
cach for two lawyers (assuming both parties obtain legal counsel), 20 hours from an
investigator, and 8 howrs from an adjudicator. Assuming o reduetion in the avernge
nymber of investig_nliuns of 1.62 per LEA per year, these proposed regulalions would
result in o cost savings of 354,374,240 per year at the LEA level.

Al the IHE level, we nssurne that the average response to a formal cempluint would
require 24 hours from the Title IX Coordinator, 40 hours from on ndministmtive ussistant,
40 hours cach for 2 lnwyers (assuming both parties oblain counsel), 450 hours for on
investigator, and 16 howvrs for on adjudicator. Assuming an average reduction of 0.46
investigations per year per IHE, we estimate these proposed regulations to result in a net
cost savings of $19,025,920 per year at the THE level.

In addition, the proposed regulations allow for formal complaiats to be informally
resolved. We assume that 10 pereent of nll formal complaints st the LEA and THE level
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would be closed through informel resolution. In such instances af the LEA level, we

assume the Title IX Coordinator and administrative assisiant will each have to dedicate 4
hours beyond what they would have in the event of full adjudication in order to reflect the
potential addition administrative tosks associsted with this approsch. However, we
estimote that informal resolution will save half of the time outlined sbove for lawyers and
investigatars and the full estimoled time commitment of adjudicators. At the [HE level,
we assume similar time savings for lawyers, investigators, and odjudicators, with Title IX
Coardinators and administretive assistanis each dedicating on ‘udditiun.nl B 'huu.rs per case.
In total, we ossume informal resolution will result in 2 cost savings of approximptely
$2,330,190 per year. 5

The proposed regulations require recipients to mnilnm'm -ceftnin documentation regarding
their Title IX activities. We ussuim; that the propeésed rccurcﬁtccping and documenistion
requircments would have & higher first year cost asao;z;l.u.lcd with establishing the system
for documentation with a lower out-year cnstfm'- muinteining it. At the LEA leve], we
assume that the Title 1X Coordinalor, would spend 4 hours in Year 1 estshlishing the
system and an _ndlniﬁistmtivc pssistﬁnt would spend # hours doing so. At the THE level,
we t:lssﬁmc mcijﬂem.s are less likely to use a paper filing system und ore likely to use an
electranic dhiuhnse for munaging such information. Therefore, we assume it wilt take a
Title IX Coordinstor 24 hours, an administrative nssistant 40 hours, ﬂnci a dotabase
wdministrator {850.71) 40 hours to sct up the system for 4 tolnl Year 1 estimated cost of
approximately $38,836,760.

In lnter years, we assume thal the systems will he relntively simple to mointsin. At the

LEA Ievel, we assume it will take the Title IX Coordinator 2 hours and an administrative
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assistant 4 hours to do so. At the IHE level, we assume 4 bours from the Title 1X

Coordinator, 40 hours from an administsative assistant, and 8 hows from & datobose
administrater. In total, we estimate an ongoing cost of approximately $15,189,260 per
yenr.
in totsl, the Department estimates these proposed regulations will result in o net cost
savings of approximately $327.7 million to $408.9 million over ter years on a net present
vilue basis.

4.d. Other Issues in the Proposed Regulntions
The proposed regulations address three topics thal do not involve a school’s response to
sexunl harassment and which the Department estimales will not result in any net cost or
bencfit to reguloted entitics,
First, the proposed regulutions emphasize that nathing about enforcement of Title [X
shall require the Departmedt or a veciplent 1o violale (he constitutional rights of any
person. ‘The Departments estimotes that there are no cosls or cost savings urising from
this proposed provision because it does not require any nesv oct on the part of o recipient.
Second, the groposed regulations stote that money damages shatl not be required by ih.'c
Department as a remedy for o recipient’s viokstion of Title IX or ils regulations. The
Department’s Office for Civil Rights genemlly does nol impose money damages as i
remedy under Title [X; however, occasionally O.CR. does require a recipient to pay sums
of money as reimbursement to remedy a Title X violation. While the number of
instances in which OCR imposes moncy damages is already minimaol, the Department
wishes to emphasize through the propesed regolation that any remedy involving payment
of moncy must be linked to bringing the recipient into campliance with Title IX, rather
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than falling into a category of impesing money damages. There is no cost associated with

this proposed regulntion because no new get is required of recipients.

Third, the proposed regulations clarify thet a religious institution is not required to
precmplively submit o written letter to the Department in order to claim the religious
exemption from Title {X provided for by statule. There is no cost associated with the
praposed regulation concerning religious institutions becouse the proposed regulation
simply clorifies thot such institwtions do not need to m.__li;mit o wiitlen letter to the
Department in order o claim the religious exemption nvailabie under the Titie IX statule
and does nat require any new action by recipients.

4.e. Sensitivity Analysis

The Department’s estimaled costs and benefits for these praposed regulutions are Jargely
driven by two assumptions: the number of recipients thet will not conduct activities
beyond those required for cumplium.:;a with the finsl reguintions, and the chonge in the
number af invesﬁgnti{.iis conducted each yeor 'njlr each of those recipients. In order to
assess the robustness of our estimales, we have conducted nine different simulations of
aur mede"l Wi.th \filnrjring combl|naticns of sn upper, lower, and cusrentestimate for each of
these two factors. ” ﬁegnqﬁgg the upper bound for the number of recipients that will not
conduct activities beyond those required for compliance with the final regulations, we
assume 100 percent of LEAs and 85 percent of IHEs. For the lower bound, we nssume
50 percenl of LEAs and 33 percent of [HEs. As discussed above, altemative coding of
investigation rule datn would have resulted in an estimated reduction in the number of
investigations per IHE per year mnging from 0.24 to 0.62. Therefore, these estimates

served as our upper and lower bound estimates for those institutions with o 25 percent to
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75 percent reduction for LEAs. The estimated net present value of esch of these

alternative models, discounted at seven percent, is included in the table belaw.®

Table |: Sensitivity Analysis

Number of recipients reducing number of investigations

Upper Bound Primary Estimate | Lower Bound
Estimmed | Upper Bound | (3821,661,435) | (5396,433,078) | $280,748,295)
reduction  in | Primary (3464,805,595) | ($327,724,859) |(%£120,610,695)

investigations | Bstimate

per recipient | Lower Bound | (£187,330,672) | ($105,331,484) | $8,704,859

Based on this analysis, the Depuriment believes that its evaluation of the likely costs and
benefits is accurste in assuming thesc proposed regulniions would result in a net cost
savings to recipients aver o ten year perod.  While we believe the estimates presented
herein are conservative estimates of savings, we note that only extreme lower bound
estimates result in o calentnted net cost across the time herizon due to the high discount
rate on out-year savings. At a three percent discount rule, cvc:!n lower bound cstimutes
result in o caleniated et cast suvings.
5. Regulatory Alternatives Considered

The Deportinent considered the following sltemnatives to the proposed regulations: {1)

leaving the current regulations and eurrent guidance in place und issuing no proposed

regulations at alt; (2} feaving the current regulations in place snd reinstating the 2011

¥ W note that o three pereent discount rote would resull in langer estimaled savings over the fen year time
horizor
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guidance; and (3) issuing proposed regulations that sdded lo the current regulations broad

stalemenits of general principles under which recipients must promulgate grievance
procedures. Altemnative (2} was rejecied by the Department for the mlrsnns expressed in
the preamble to these proposed regulations; the procedural and substantive problems with
the 2011 guidonce that prompted the Department 10 rescind thal guidonce remained os
conceming now as when the guidance was rescinded, and the Department determined
that restoring that guidance would once agnin leave recipients unclear obout how to
ensure they implemented prompt and equitable gricvanc;a procedures. Alternative (1)
was rejected by the Department becouse eve;l though current regulations require
reciplents to have grievance procedures pguviding for *prompt and equitable™ resolution
of sex discrimination complaints, current rl:gulstic__n is entirely silent on whether Title IX
and those implementing regulations cover s’exu-uil harassment; addressing & crucial topic
jike sexual harassment through subn;gulmnl'y g'uidunéle unnecessarily would leave this
serious issue subject only to non-legally binding gwidancc rather than regulatory
prescriptions. The lock qf legally .h_i_nding stindards would leave survivors of sexual
hurass*nent‘ with fc'uk,:l::; legal i}ruleétinns and persons accused of sexual hnmmbnt with
no p:"eﬂ_ilnlfd:;lé, _-u:i_rnsistcﬁl expectation of the level of faimess or due process avaitable
from recipimis' grievance procedures. Altemative {3) was rejected by the Department
because the type of problems wilh the status quo identified Iby numerous stakeholders and
experts with recipients’ Title [X procedures made it clear that 2 regulation that was too
vague or brond (e.p., “Provide due process protections before disciplining a student for
sexual heressment™) would not vaidc sufficient predictability or consistency across

recipients to achieve the benefits sought by the Department. After careful considertion
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of verious altemnatives, the Department belicves that the proposed regulations represent

the most prudent and cost effective way of achicving the desired henefits of (1) ensuring
that recipients know their specific legnl obligations with respect to responses to sexunl
harassment and (b) ensuring that all survivars of sexual harassment are taken seriously
und all persons accused are treated fairly, by their schoals and colleges.
6. Actounting Statement

As required by OMB Circular A-4, in the following table we have prepured an
accounting stutement showing the classification of the expentiturcs associated with the
provisions of these proposed regelntions. This table provides our best :sﬁmale of the
changes in omnual monetized costs, bcnt:!’it;s. and trunsiers as a result of the proposed
regulotions,

Table 2: Accountine Statement

Catepory Benefiis

Clarity, specilicity, and
pemmanence  with  respect  to
recipient  schools and  colleges l |
Not Quantitied
knowing their legal obligations

under Tile !X with respect to

sexun! harassment

A lepal framework tor schools'
and colleges” response to sexoal
Mot Quantified

harassment that ensures all reports

of sexun! hamssment are treated
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seriously and oll persons accused
are given due process before being
disciplined for sexual harnssment
Preserve constitutional rights,
assure recipients thot manelary
damsges will not be required by

Mot Quantified
the  Department,  recognize
religious exemptions in  the
absence of written request
Cuotegory Cosis

% 3%
Rending und understanding the e

£27,787,551 §28,866,680
rule
Revision of gﬁevaﬁcﬁ;pu-'ncedures $9,350,054 £9,713,163
Posting  of . non-discrimination

: -~ | 51,486,946 $1,544,691

stelcment
Training of Title IX Coordinators,

$i,440,139 $1,496,066
investigators, adjudicators
Response to informol reports $35,325,351 342902956
Reduction in the number of

{8515,532.056) ($626,118,311)
investigations g :
Informal resolution of complaints | (816,366,305) (319,877,024)
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Creation ond maintenonce of
128,783,466 $152,526,197
documentation

Clurity of the Regulations
Exeeutive Order 12866 and the Presidential memorsndum  “‘Plain Language in
Government  Writing'' require each agency to wrile repnlations thst are easy o
undersinnd. The Secrelary invites comments on how to make these proposed regulations
easier to understnnd, including answers lo questions such as the {olfowing:
* Are the requirements in the proposed regulations elensly stated?
*+ Do the proposed regulations coniain technical terms or other wording ihat interferes
with their clanty?

_» Does the format of the proposed regulations {use of hendings, paragrophing, ete.) nid or
reduce their c]arity?' |
+ Waould the proposed repulations be easier 18 undersiand il we divided them into more
{hut shorier) suuions:? (A ‘section’” is preceded by the symbol *‘section’ and a
numbered hmdind; for example, section 106.9 Dissemination of policy.) i
= Coukl the description of the proposed regulations in the SUPPLEMENTARY
INFORMATION section of this preamble be wmore helpiul {n meking the proposed
regulations casier fo understand? If so, how?
= What else could we do to make the proposed regulstions easier te understand?

.Tu send sny commerits that concern how the Department could make these propased
regulations ensier to understand, see the instructions in the ADDRESSES section of the
preamble.
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Dereguintory Action
Congsistent with Execulive Order 13771 (B2 FR 9339, February 3, 2017), we hove
estimated that this proposed rule will result in cost savings, Therefore, this proposed rule

would be considered an Executive Qrder 13771 deregulatory action.

Repgulatory Flexibility Act (Small business impacis)

This onelysis, required by the Regulatory Flexibility Act, [iresents an estininte of the
effect of the proposed regulations on small entities. The U.S. Small Business
Administration {8BA) Size Standards define proprietary in;tiu_:ﬁuns of higher education
os small businesses if they are independently owned and operated, are not dominant in
their field of operation, and have {otal annual revéntie below $7,000,000. Nonprofit
institutions are defined as small entities if they are independently owned and operoted
snd net dominant in their field of operation. Public institutions ond local educationnl
agencies ore defined o5 smal organizatjons if they oce operated by a govemment
mmwm.g a population helnw ..'5_(]‘,4]0!1

Publicly ovailable dﬂﬁ ﬁ'ﬁl_m lllclc Na':iunnl Center on Educatien Statistics’ Commion Core
of Dain indicate that, in the 2015-2016 school year, 99.4 percent of local educationnl
sgencies hod enrollments of less thon 50,000 students,

The Department's eZ-Audit data shows that there were 1,522 Title IV proprictary

schools with revenue less than $7,000,000 for the 2015-2016 Award Year®®, However,

* sludsrnaigh e gov/salshoutidala-center/sehooVpraprietary (extracted from e2-Audit on June 30,2017}
g9
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the Department lacks data to identify which public and private, nonprofit inslitutions

quality es small. Given the data limitations, the Deportment proposes s date<driven
definition for “small institution™ in each seelor.

1. Proposed Definition
The Department has historically nssumed that all private nonprofil institutions were smal}
because none were considered dominant in their field. However, this opproach muasks
signifreant differences in resources amang different segiments of these institutions. The
Deportment proposes to use enroltment data for its definition of small institutions of
postsceondary eduvation. Prior anolyses show that enroliment and revenue are correlated
for proprictary institutions. Further, enroliment dota wre readily available to the
Department for every posisceondary instituti:nn while revenue is not. The Department
onulyzed o number of duta elements available in IPEDS, including Carnegie Size
Definitions, [PEDS institutional size catepories, total FTE, and its own previous research
on propriciory institutions referenced in ED-2017-OPE-0076i. Asa result of this
unnlysis, the Departinent proposes to use this definition to define small institutions:

s Two-year tHEs, enrofiment less than 500 FTE; and |

« Four-year IHEs, enrollment less than 1,AND FTE.
Table 3 shows the distribution of small institutions under this proposed definition using
the 2016 IPEDS institution file

Table 3: Smali Institutions under Proposed Definition

3 1.8, Deparsiment ofEduention, Mational Center fer Education Skilistics. Integrated Posisecondary
Education Dols System 2016 Institutional Characieristics: Directory infbrmation survey file downloaded
March 3, 2018, Avoilable a1 nces.ed. po wipeds/datacenier/ Data Files, aspx.
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Level Type Simall Total Percent
2year | Public 342 1,240 | 28%
2-year Private 218 25% B5%
2=yenr Proprietary 2,147 2,463 7%
d-year Public 64 759 8%
4-year Privale 799 1,672 48%
4-year Proprietary 425 558 76%
Toml 3,996 6.951 57%

Under the proposed definition, the twa-year small institutions sre §68% of oll two-year

institutions (2,708/3,962), 68% of all small institutions (2,708/3,996), and 39% of the

overal | population of institutions (2,708/6,951); wheéreas, four-year small institutions are

43% ofall four-year inst_'itutimw {1,28&!’2:939}, 32% of all smuil inslitutions

(1,288/3,996), and 19% of the overall population of institutions (1,288/6,951), Figure |

shows n visual representation of the universe and the percentage that would be defined as

small usiué the above proposed definilion.

Figure 1: Smpli Ingti itutions as o subset of nll institutions
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Key: Small Instilulions All Instiiulions

Similarly, smoli public institutions are 20% of all public institutions {406/1,999), 10% of
all small public institutions (406/3,996), and 6% of the overul] population of institutions
{406/6,951). Small private nopprofil institutions are 53% of all private nonprofit
institutions {1,001 8/1,999), 25% ol all small insllitutiuns {1,018/3,996), and 15% of the
overall population of institetions (1,018/6,951). Finnlly, and small proprietary
institutions are 85% of all proprietary institutions (2,572/1,999), 64% of all small
institutions {1,572/3,996}), and 37% of the overa!l papuletion of institulions (2,572/6,951).
The Department requests comment on the proposed definition. It will consider these
suggestions in development of the final rule.

2. Impoct Estimate Using Proposed Definition

2.a. impact on Local Educotion Agencies

9
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As disused in the Discussion of Costs, Benefits, and Transfers section of the Repulutory

Impact Analysis, the Department estimates that these proposed regulstions will result ina
nel cost savings for reguluted enfities, including LEAs. While the savings accruing to
ony particulor LEA depend on 8 number of factors, including the LEA’s Title IX
enforcement history, its response ta the proposed regulations, and the number of formal
complaints of sexunl harassment the LEA receives in the future, the Depnmncm wos
interesied in whether the regulations would have a disproportionste effect on small LEAs
— ihat is, whether small LEAs were likely Lo realize benefits proportionate {0 thaeir size
and number. I

Using datn from the 2015-2016 Civil Rights Data Colleétion, we cx;Jmined the number of
allegations of harassment and bullying based on sex by LEA size. Given the extreme
upper end of the enrollment distiibution that gualifies an LEA as no longer o small entity
for these purposes —less then one percent of all LEAs ~— it is reasonable to expect that the
number of reported ignid?an of such horassment in small LEAs closely aligns with the
average numbi:r‘fog all LEAs. On averuge, LEAs reported 3.23 allegations of harassment
or bullying on the basis ofsex in the 2015-2016 school year. l*y comparison, lorge LEAs
(those with mare than ST,000 students) reported an average of 112.54 such incidents and
smoll LEAs rclpurtud 2.64 nllegations an average.

Based on the model described in the Disciession af Costs, Benefits, and Transfers section
above, the Depariment estimates that o small LEA that experienced only an 8 percent
reduction in investigntions annually would experignce a net cost savings over the ten year
time horizon,

2.b. Impact on Institutions af Higher Educalion
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As with LEAs, the Department estimates that these proposed regulations will result in o

net cost sovings for IHEs over the ten year time horizon. However, the smount of
savings that any porticular IHE will realize, if any, depend on 2 wide number of foctors,
including its Title XX complinnce history, ils response to the proposed regulations, and
the namberof fonmal complaints of sexual harassment the IHE receives in the future.
Regardiess of these variables, the Department did enalyze exiunt data sources to attempt

to analyze the likely differential impuct across IHEs of various sizes.

. As nated in the Discussion of Costs, Benefits, and Transfers section of the Regulatory

{mpnect Analysis, un analysis of dota reported by THEs under the Clery Act found that
smaller institutions tended to have, on average, fewer such repons per [FE* Applying

the definitions noted above, we also found thot small entities had far fewer reports than

did large entitics ¥

Not .
Level Type Smnil Total
Small
4-year Public | 12.1 N 1.3
4-year Private 8.7 0.7 4.7
4-year Propriclary 05 0l 0.2

W note 1hat whi le envallment oo the number alC lery Actreparts are positively cortelated, enrollment
slone expluins only 26 percent of the observed variotion in the number o Frepors.

¥ We note (hat this finding is driven largely by institutional size cuber thun o higher e of offenses at
lorger Institutions. Acrass ull Jevels and school types, except for privaie 4-year institutions, small entilics
had higher reves of Clery Aet reports per enrolted student Uhuo did furger ones. Prisate instilutions
generally hod the Iighest rates, with privale 4-yeoar instirutions hoving the highest rate of Clery Act reports
of any calegory examined.
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2-year Public 0.7 0.2 o7
2-year Private 1.2 0.l 03
2-year Proprietary 0.1 0.0 0.0

Assuming that Clery Act reports are correlated with the number of incidents of sexual
haragssment under Title IX, we would assume that small institutions have a lower number
of Title IX complaints each year. As o result, they muy expéricnce less cost savings
under this proposed rule given the smaller baseline. However, this lower baseline may be
offset slightly by the higher relative number of investigations undertaken st smaller
institutions, as noted in the McCaskill report. We Plsu niote tt;nr.émull institutions also
have o higher thon average numbser of Clery Act ﬁépmﬁ océurring off-compus, indicating
thot they may also have a lorger n\gﬁmbcr of Title IX sexual harassment reports originating
off-=compus. In examining the model dmﬁbed. E:1 the Discussion of Cosis, Benefiis, and
Transfers Section ibove, the Department estiimales that, due to the small baseline number
nFinves!igutim!s likely umﬁuched by such entities curreatly, small institutions would
need to realize o 3’)‘.pe;nent reduction il! investigations (equivalent to approximately one
fewer invl;s(igujiol'! every five years) in order to realize a net cost savings across the £0
year time I.'mri;mn. If thé institution did not need to update its grievance procedures, it
wotild only need ta recopnize o 33 percent reduction {opproximptely one fewer

investigation every six years).

Pgpenwvork Reduction Act of 1995

As part of its continuing effort to reduce peperwork and respondent burden, the
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Departrent provides the generni public and Federal agencics with an opportunity to

comment on preposed and continuing collections of information in accondance with the
Paperwork Reduction Act of 1995 (PRA) (44 U.5.C. 3506{(c){2){A)}. This helps ensure
that: the public understands the Department’s collection instructions, respondents can
provide the requested data in the desired format, reporting burden (time and finnneinl
resources) is minimized, collection instruments are clearly understood, and the
Department can properly assess the impnet of collection mqilircmmls on respondents.
The following section containg information collection requirements;

Section 106.4 T--Recardkeeping.

Section 106.45(b)(7) would require recipi¢nis to maintain certain documentation
reparding their Title IX sctivitics, LEAs and IHEs would be required to create and
maintain for a perod of three years rect-lrda of: sexunl harassment investigations;
determinations; appeals; informal resolutions; materials used to train investignlors,
sdfjudicators and coordinntors; any actions, including supp ortive measures, foken in
TESponse 10 8 Tehart or f’ormu.l co-mplnint of sexunl harassment; and documentation of the
|pnses upon which the recipient concluded that its response was not c{rlyklrrmsunublc
and (hat its measuares tnken were designed to preserve access 1o the recipient’s
educationul progrem or aetivily. This infornation will allow o recipient and OCR to
agsess on a lonigidinal basis the prevalence of sexual hoarassment uffecting aceess toa
recipient’s programs snd activities, whether a recipient is complying with Title [X when
responding to reports and formal complaints, and the necessity for additional or different
training. We estimate the volume of records 1o be creuted amd retained mey represent
decline from current recordkeeping due 1o clurificution elsewhere in the proposed
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regulntions that no investigation needs to be conducted where allegations, if true, do not

constitute sexun) harassment s defined under the regulations, and that informal means
moy be used to resolve sexual harassment complaints, both changes likely resulling in
fewer investigation records being genernted.

We estimate that recipients would have o higher first-year cost associoted with
esteblishing the system for documentation with a lower out-year cost far maintaining

it. Atthe LEA level, weassume thot the Title IX Coordinator would $pend 4 hours in
Year 1 establishing the system and an administrative ussisl-uul_ would spend 8 hours doing
so. Al the [HE level, we assume recipients are less likely to use @ @w filing system and
are likely to use an electronic database for menoging such il‘!fﬂ]l:l'l_l_pl_i[}n‘-. Therefore, we
assume it willtoke a Title 1X Coordinator 24 hours, on B.dmi:nistmh'w; assistont 40 hours,
ond a datobase administrator 40 hn-ﬁrs to set 'up_tlié gystem for a total Yenr 1 estimated
cost for 16,606 LEAs and 6,766 IHEs df'npprmﬁﬁiju:cly $38,836,760.

In lnter years, we ussum;: thatthe systems will b:'feluli\rely simple to naintain. At the
LEA level, wé assume-ii'w_ill take the Title IX Coordinator 2 hours snd an administrative
assistant 4 hours to do so. At thc_'i‘Hlﬁ it-.'.vci, we assume 4 hours from the Title X
Cunll'd'iri_al?r{ 40 hm,l!fs -f'ru‘rn on administrotive assistent, and 8 hours from a datobase
administrator, In total, we estimete sn ongoing cost of approximateiy $15,189,260 per
year,

We estimnte that LE.AS would take 12 hours and [HEs would toke 104 hours to establish
and maintain a recordkeeping system for the required sexuzl harassment documentation
during Yesr 1, In out-years, we estimate that LEAs would tuke 6 hours annually and

1HEs would take 52 hours snnuelly to maintain the recordkeeping requirement for Title
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1X sexual horassment documentation. Total burden for this recordkeeping requirement

over three yeors is 398,544 hours for LEAs and 1,407,328 hours for [HEs. Collectively,

- we estimate the burden over three years for LEAs and IHEs for recordkeeping of Title [X

sexunl barassment documents would be 1,805,872 hours under OMB Control Number .

1870-NEW.
Coliegtion of Information
Roegulatory seetjon Infonmation collection DMB Control Number and
sti ‘ change in
106.45{b}(7} This proposed rcgululofy provision OMB 1870-NEW. The
would require LEAs ond [HEs to burden over the first three

maintain certain documentation related  years would be $69,215,280

to Title IX nctivities. and 1,805,872 hours.

We hove pn:p.n!'r:d on Infecmation Collection Reguest (ICR) for these proposed
nxjuiremenma, [fyou want to review and comment an the ICR(s) plcnsulfuilmv the
instructions listed vider the ADDRESSES section of this notice. Please note the Office of
Infonnation #nd Regulatary Afinics (OMB), und the Depurtment of Edueation review all
comments posted af www.revulations. eoy.
When commenting on the infurmation collection requirements, we consider your
comuments on these colflections of information in—

* Deciding whether the collections are neeessary for the praper performance of our

functions, intluding whether the information will have practical use;
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* Evalusting the necurocy of our estimate of the burden of the collections, including

the validity of our methodology and assumptions;

* Enhancing the quality, usefulness, and clarity of the infermation we collect; and

+ Minimizing the burden on those who must respond. This includes exploring the use
of nppropriste automated, electronic, mechanical, or other technolepical collection
techniques.
ADDRESSES: Comments submitted in response to this noﬁc;e should be submitted
electronically through the Federal eRulemaking Portal st wiw.renulations. gov by
selecting Docket ID No, ED 201 8-OCR-0064 or vin poétal mail;commercial delivery, or
hand delivery. Please specify the Docket ID number uﬂd in&iqu't‘e*‘_lnfunnnliun
Caollection Commenis™ on the top of your corpments if your.c?mrncnl(s) relate to the
information collection for this rule, Written requests for information or comments
submitted by postad mail or delivery sﬁuuld be a!.:ldrcsséd to the Director of the
Information Collection Clearance pi\risiﬂn.IUfS_. Iélcpalrtm:nt of Education, 400 Marylond
Avenue, SW., J_,.BI 216-36, Washington, D.C. 20202-4537. Comments submitted by fax
or email and |.|'lDGl= submitted fier the comment period will not be accepted. FOR - |
FURTHER INFORMATION CONTACT: Electronically moit ICDockeMgri@ed gov,

Please do not send comments here.

Intergovernmentnl Review
This program is not subject ta Executive Order 12372 and the regulations in 34 CFR Part
79, because it is not 3 program or netivity of the Department that provides Federal

finencial assistance.
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Assessment of Educationn] Impact

In accordance with section 411 of the Genernl Education Provisions Act, 20 U.5.C
1221e-d, the Secretnry particularly requests comments on whether these proposed
regulations would require transmission of information that any other .;lgency or authority

of the United States gathers or makes available.

Federalism

Executive Order 13132 requires us fo ensure meaningful and {imely input by Stale and
local elected officials in the devclopment of regulalory policies that have Federalism
implications. “-Federalism implications’” means substantia] direct effects on the States,
on the relationship between ﬂ"li: Natiomn! Government and the States, or on the
distribution of power and responsibilitics among the various levels of povermment. The

proposed regulations in 34 CFR 106.34 and 34 CFR 106.35 muy have federalism

~ implications, as defined in Executivé Order 13132, We encouruge State and local elected

officinls to review and provide comments on r.hl.'i:c proposed regulations.

Acc.esslh‘[e Format

Individuals with disobilities can obtsin this document in an accessible format (e.g.,
braille, large print, audiotape, or compact disc) on request b the persan listed vnder FOR
FURTHER INFORMATION CONTACT.

Electronic Access o This Document

The official version of this docoment is the document published in the Federal Regiseer.

Free internet access to the official edition of the Federal Register and the Code of Federal
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Regulntions is aveilabie via the Federn] Digital System at: www.gpo.gov/idsys. You can

view this document nt thot site, os well os oll other dopuments of this Department
published in the Federal Register, in text or PDF. To use PDF, you must have Adobe
Acrobat Reader, which is available free at the site.

You may also nceess documents of the Beportment published in the Federal Regisier by
using the article search feature ot www. tederalregisier pov, Through the ndvaneed search
feature at this site, you can limit your search to documents piiblished by the Departmeni.
List of Subjects in 34 CFR Part 106

Educaotion, Sex discrimination, Civil rights, Sexual harassment

Dated: XX, 2018

Betsy DeVas
Secrefary of Education
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For the rensoas discussed in the prenmble, the Secretory proposes 1o amend part 106 of

title 34 of the Code of Federnl Regulations as follows:
PART 186—NONDISCRIMINATION ON THE BASIS OF SEX IN EDUCATION
PROGRAMS OR ACTIVITIES RECEIVING FEDERAL FINANCIAL ASSISTANCE

[. The nuthority citstion for part 106 continues to rend as follows:

Authority: 20 U.5.C. 168] etseq., onless otherwisce noted.

2. Section | #6.3 is emended by revising the title and poragraph (a) to read ot
follows:
§106.3 Availuble remedics

() Remedind action. [f the Assisinnt Secretary finds that a recipient has violated
this purt, such recipient shall take sueh remedial action s the Assistant Secretary deems
necessury to remedy the violation, which sholl not includi assessment of damages apainst
the recipient.
Bk om ok

3. Section 106.6 is amended by revising the title and adding paragruphs (d), (e)
and {I} to read as fullowsl
§ 106.6 Effect of other requiremenis and preservation of rights.
LR

{d} Conxtimtional protections. Nothing in this part requires o recipient to:

(1) Restrict any rights that would otherwise be protecied from govemment action

by the First Amendment of the U.S. Constitution;
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(2) Deprive a person of sny rights that would otherwise be protected from

government action under the Due Process Clouse ofthe Fourteenth Amendment of the
1.5, Conslitulion; or

(3) Restrict any other rights guaranleed against government action by the U.5.
Constitution.

(€) Effect of Section 444 of General Education Provisions Act (GEEA Y Family
Educational Rights and Privacy Act (FERPA), 20 U.5.C. 123.2',; and 34 CFR Part 99.
The: obligation to comply with this part, including, but not limited to, providing the
partizs with the written notice of the allegations and the writlen delermination regarding
responsibility and disclosing evidence to the parties as set forth in §106.45(b), is not
obviated or alleviated by the FERPA statute or rtgulnh ons.

_(f) Title Vil of the Civil Rl‘gittsAcr:quﬁ-@‘. Nothing in this pu'n shali be read in
derogation of an employee’s rights under. Title V11 of the Civil Rights Act ufl' 1964, 42
U.5.C, 2000e ef sey. or any regulations prumulga{;d thereunder,

LE AR & ]

4. Séction 1068 is fevi_seﬁ o rca4 as follows:

§ 10&. pgslg_rigtiqn..nl‘ cgp_rdlnmlor. dissemination of policy, and adoption of
grievance procedures.

(8} Designation of coordinator. Each recipient must designate at least ane
employee to eoardinate its efforts to comply with its responsibilities umder this part. The
recipient must notify all its students and employees of the name or tille, office sddress,
electronic moil address, ond telephone number of the employee or employees designated

pursuant to this paragraph.
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(b) Dissemination of policy.

{1) Netificarion of policy, Each recipient must notify applicants for admission and
employment, students, employees, and alt unions or professionnl organizations holding
collective bargaining or professional sgreements with the recipient that it does oot
discriminate on the basis of sex in the educotion program or activity that it operates, and
that it is required by Title 1X and this part not to discriminate in such o manner. Such
notifieation must state that the requirement not to discriminate in the education progrum
arnelivity exiends ta employment and admission {unless Subpart C does not apply ta the
recipient) and that inguiries about the application of Title [X and this part to such
recipicnt may be referred to the employee designuled porsuant to section 106.8(a), to the
Assistant Secretary, or both.

(2) Publications.

(f) Each recipieat must promineatly display a statement of the policy deseribed in
paragraph (b} 1) of this section on its website, ifany, and in each swdent or employee
handbaok or eotalog that it mukes availoble to persons entitled to o notification under
pg'aragmph (B} 1) of this section,

{ii) A recipicnt must not use or distribuic a publicotion siating that the recipient
treats g pplicants, students, or employees differently on the basis of sex exeeptas such
treatinent is permitled by this purt.

(c) Adoprien of grievance procedures. A recipient must adopt and publish
grievance procedurcs that provide for the prompt and equitable resolution of student and
employee complaints afleging any netion that would be prohibited by this padt and of
formal complaints as defined in section 106.44(e)(#). A recipient must provide nolice of
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the recipient’s grievance procedures, including how to repert sex discrimination and how

to file or respond to a compleint of sex discriminntion, to students and employees.

(d) Application. The requirements that a recipient adopt a policy nnd grievance
procedures as described in this section epply only to exclusion from paricipation, denial
of benefits, or discrimination on the basis of sex occurning ugainst 6 person in the Uniled
States.
ook ok ok ok

5. Section 106.9 is removed and reserved. ,

6. Section 106.12 is samended by revising pamgraph (b) to read as follows:

*EEEF

{b) Assirance of exemprion. An educatignal institutiu'_n that seeks assurance of the
excmplion set forth in parograph (a_) of this seetiPn lhuy doso by submiliting in writing to
the Assistant Sucratur_va:l statement by the highest ranking officinl of the institution,
identifying the provisions of this part which conflict with a specific tenet or practice of
the religious 2i]t"g,ﬂm'z:ll:_imi} An iustilultop is not required 10 seek essurance from the
Assistont S.mmryin urder to assert su.x;h in exemption, In the event the Deportment
notifies an iqsﬁmﬁun that it is under investipation for noncomplinnce with this part and
the institution wishes to assert an excmption set forth in paragraph (a) of this section, the
institution maoy at that time raise its exemption by submilting in wﬁﬁl:l.g to lhe Assistant
Secretary o statement by the highest mnkjng official of the institution, identifying the
pravisions of this part which conflict with a specific tenet or practice of the rl:ligi;:uLS
organization, whether or not the institution had previously sought assurance of the

exemption from the Assistant Secrelary.
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HEEFE

7. Subpart D—Discriminction on the Basis of Sex in Education Program or
Activities Prohibited is amended by ndding sections 106.44 and 106.45 to read as
fallows;

§106.44 Recipient's respanse to sexual harassment

(a) Generul. A recipient with actunl knowledge of sexunl harassment in an
ctluention progrum or activity of the recipicnt ngainst a person in the Unitexd States must
respond in a munner that is not deliberately indifferent, A recipient is deliberutely
indifferent only if its response to sexunl harmssment is clearly unreasonable in light of the
known circumstances.

{b) Specific circumsinnces.

{1} A recipient must follow procedures consistent with section 106.45 in response
w0 b fonnal complaint about conduct within its education program or pelivity. If the
recipient follows procedures (including implementing any appropriote remedy as
required) consistent with section 10645 in response 10 a tarmal complainy, the recipient’s
response to the formal complaoint 15 not deliberately i+dil'l'crcnl.

(2) When o recipient has actunl knowledge regarding reports by multiple
complainants of conduet by the sume respondent that could constitule sexual harassment,
the Title IX Coordinator must file a formal complaint.’]f the Title IX Coordinator files a
fonmal compleint in response to the reports, and the recipient follows procedures
{including implementing any appropriotc remedy us required) consistent with section
146,43 in response 1o the formal complaint, the recipient’s respanse to the reports is not

deliherately indifferent.
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{3) For institutions of higher education, a recipient is not deliberntely indifferent

when in the absence of a formal comploint the recipient offers and implements supporiive
measures designed to effectively restore or preserve the complainant's access to the
recipienl.t 's ¢ducation program or ackvity. At thetime supportive measures are offered
the recipient must in writing inform the complainant of his or her right to file o formal
complaint and obtain the complainant's wrilten acknowicdgemenit that the complainant
does not wish to file a formal complaint. The recipient must [’l]sﬁ at the some time give
wrilten notice ta the complainant stating that the complainant can choose t6 file 8 formal
complaint ot a lnter time despite having declined to file o formal complaint at the time the
supportive measures are offered,

(4) The Assistant Secretary will not deem a recipient’s determination regarding
respansibility to be evidence of deliberate indifference 'b)} the recipient merely because
the Assistant Secretary reiaches a different deteriﬁlnulim based on an independent
weighing of the evidence.

{c) Emergency repoval, Nothing in this section precludes n recipient from
removing a rcspumi&nt-fit;lrﬁ the ri‘.::ipfenl's education program or ucti}!ity onan
emergehcy basig, pravided that the recipient undertakes an individualized snfety ond risk
analysis, detenmines that an imcdiale threat to the health or sofety of studeals or
employees justifies removal, and provides the respondent with notice and on opportunity
to chalienge the decision immediately following the removal. This provision shall not be
construed {o modify ony rights under the Individuals with Disabilities Education Act,
Section 504 of the Rehabilitation Act of 1973, or Title II of the Americans with -
Disabilities Act,
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(d) Administrative leave. Nothing in this section precludes a recipient from

placing a non-student employee respondent on administrative leave doring the pendency
of an iavestigation.

(€} Definitions. As used in this part:

(1) Sexual harassment means:

(i) An employee of the recipient conditioning the provision of an aid, benefit, or
service of the recipient on an individual’s parlicipation in unwelcome sexual conduct;

(i) Unwelcome conduct on the basis of sex that is so severe, pervasive, snd
objeetively offensive that it denies n persan aceess o the recipient’s education program
or activity; or

{ii3) Sexual assault, as defined in 34 CFR 668.46{&).

(2} Compiainnat means an individual who hes reported being the victim of
conduct thit conld constitute sexusl harassment, or on whose behaif the Title IX
Coordinntor hos filed a forrnal compluint.

(3) Respendent means an individual who has been reported to be the perpetrator
of conduct that could constitufe sexual harassiment.

(4) Supportive megsyres means non-disciplinery individualized services offered
as uppropriaie to the compleinant or the respendent before or after the filing of 2 formal
complaint or where no formal complaint has been filed. Such measures are designed to
preserve aceess 10 the recipient’s education program or sefivity, prateet the safety of all
pariics and the recipient’s educational environment, and Jdeter sexual harassment,
Supportive measures must be non-punitive, time-limited, and nurcowly tailored to support
continued aceess to an education program ar activity without unreasonubly burdening the
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other party. Supportive measures may include counseling, extensions of deadlines or

other course-related adjustments, modifications of work or closs schedules, campus escort
services, mutunl restrictions on conlect between the parties, chianges in work or housing
locations, leaves of absence, increased security ond monitoring of cerinin arens of the
campus, ord other similer measures. The recipient must mointain as confidential 2ny
supportive measures provided to the complainant or respondent, to the extent that
maintaining such confidentinlity would not impnir the ability of the institution to provide
the supportive measures.

(5) Formal camplaint means a document signed by o complainant ulr by the Title
1X Coordinator alleging sexual harassment against a respondent and _m‘questi.ng initintion
of the recipient's grievance procedures consistent with section 106.45.

(6) Actual knowfedge means notice of sexuc] harassment or allegations of sexual
harassment to an official of the recipient who has authority to institute corrective
measures i behalf D‘f.ihe recipient. Imputation of knowledge based solely on respondeat
superior or cups_uucﬁvé notice is insufficient to constitute actusl knowledge. This
standard is not mel"wl{ei': the only official of d}c recipient with actuel knowledgpe is also
the ;'Bspu-ndtmt. ’111311_1:11: ability or obligntion to report sexual harmssment does nol
qualify an employee, L'Ivgn if that employee is an official, as one who has authority to
institute currectiv;amcasures on beholf of the recipient. For recipients that are elementary
und secondary schools, .teachr:rs ore officials with avthority to institute corrective
measures on behalf of the recipient.

§ 106.45 Grievance procedures for formal compinints of sexunl harassment.
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() Discriminmtion on the basis afsex. A recipient's treatment ol & compleinant in

response to a fermal complaint of sexual hurassment may constitute discrimination on the
basis of sex under Title IX. A recipienl’s irextment,of the respondent may also constilute
discrimination on the basis of sex under Title IX.

{b) Grievance procedires. For the purpose ol sddressing formal complaints of
sexual harassment, grievence procedures providing far prompt and equitable resolution
must comply with the requirements of this section.

(1) Basic requirements for griewtnce procedures, Grievance procedures must—

(i) Treat complainants and respondents equitobly. An equitable resolution for a
complainant must include remedies where a finding of responsibility for sexual
harassment has been made against the respondent; such remedics must be designed to
restore or preserve oceess lo the recipient’s education program or activity, An equilnble
resolution for n respondent must include due process before any disciplinoery sanctions are
imposed;

tii} Require an objective evaluation of all relevant evidence — including both
incu]p:nlnr_v and exeulpotory evidence — and provide thot credibility detenninnlinq‘s may
not be based on a persan’s status a5 a complainant, respendent, or witness:

{iii) Require that any individual designated by o recipient as n coordinator,
investipatar, or adjudicator nat have a conflict of interest or bias for or against
complainants or respondents. A recipient must ensure that coordinetors, investigators,
und adjudicators receive training on both the definition of sexunl harassiment and how to
conduct an investigation and grievance process—including hearings, ifapplicable, that
protect the sofety of students, ensure due process for all porties, and promote
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occountability, Any materials used to train coordinolors, investigotors, or adjudicators

may not rely on sex stercotypes and must promote impartial investigations ond
adjudications of sexucl horassment;
{iv) Include o presumption that the respondent is not responsible for the alleged

cpnduct until a determination regarding responsibility is made at the conclusion of the

_ETievance process;

(v) include ressonably prompt timeframes, including o process that allows for the
extension of timeframes for good couse with written notice to the complainzat and the
respondent of the delay and the reason for the delay: Goed cavse may include
considerations such as the absence of the parties or witnesses, concurrent law
enforcement octivity, ur the need for language ;:ss'lggnncc or tecommodation of
disnhilities; -

{vi) List al} of the possible sanctions that the recipient may impose following sny
determination of tesponsibility; I

{vii) Describe the standard of evidence to be used to determine responsibility;

(vili) Include tHu procedures and permissible bases for the complainant or
respandent to r_:j:ﬁqnl the determination regarding responsibility, if such sppeal
pracedures ore availablé; and

{ix) Describe the range of supportive mcasures svaiioble to complainonts and
respondents.

(2) Notice of allepations.

(i) Netice upan receipt of formal compiaini, Upon receipt of a formal compliaint, a
recipient musl provide the following writlen notice to the parties who are known:
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{A) Notice of the recipient’s prievance procedures,

{B) Notice of the allepations constituting a potentia! violation of the recipient’s
sexual misconduct policy, including sufficient detnils known at the time and with
sufficiznt time to prepare o response before any initial interview. Sufficient details
include the identities of the parties involved in the incident, if known, the specific section
of the recipient’s policy allegedly violated, the conduct allegedly constituting sexunl
lerassment under this part and under the recipient’s policy, and the date and location of
the alleged incident, if known. The written notice must inclide a statement that the
respondent is presumed not responsible for the nlleged conduct and that a detenmination
regarding responsibility is mode nt the conclusion of the prievance process. The written
notice must also infonm the parties that they may request disclosure of evidence under
pamgraph {b)(3)(viii) of this section.

(i) Ongoing notice requirement. I, in the course of an investigation, the recipient
decides to investigale altegations not included in the notice provided pursuant to
paragraph (b){2)(i}(B) of this section, the recipient must provide notice of the additional
allegations to the partles, if known. l

(3) Investigations of a fornial compluint. The recipient must investignte the
ollegalions in a formal compluint. If the conduct alleged by the complainant would not
constitute sexual harassment as defined in section 106.44 (2) even if proved or did not
oceur within the recipient’s program or activity, the recipient may dismiss the formal
camplaint with regard to that conduct. When investigating a formal eomplaint, a recipicat

must-—
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{i) Ensure thot the burden of gathering evidence sufficient to reach a

determination regarding responsibility rests on tlie recipicnt and not on the parties;

(ii) Provide equal cpportunity for the parties to present witnesses end other
ineulpafory and exculpatory evidence;

{iii) Not restrict the ability of either party to disenss the afiegations under
investigation or to gather and present relevant evidence;

(iv) Provide the parties with the same opportunities f-have others present during
any grievance proceeding, including the opportunity to be @mmpnnied to apny related
meeting or proceeding by the advisor of their choice, and not limit the choice Di;advisur
or presence for either the comploinant or ri‘.';spoﬁdcpt in eny meeting or grievance
proceeding; however, the recipient moy establish r_e:'.smittio:iha regarding the extent to
which the advisor may participate in the procecdings, as long as the restrictions apply
equally to both parties;

{v) Provide wntlen notice of the date, timg, location, participants, ond purpose of
any hearing, investigative interview, or ofer meeting with a party, with sufficient time

Ifm- the patty to prépﬂ_'n:l to pf-ll‘ﬁl!i. pate; 4'

{vi) Erdt_fb;ip Ihe.éﬁlmplaim.lnt and the respondent with the equal opportunity to
pose questions to the &hﬂ; party and to witnesses prior to a determination regarding
responsibility, permitting each party to ask all relevant questions, and expleining to the
party proposing the questions any decision to exclude questions as not relevant;

{vit) For institutions 6f higher education, permit cross-examination of any party or
witness if the grievance procedures provide for a hearing; or, if the grievance procedures

do not provide for a hearing, permit each party to previde written questions for the
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investigator to usk the other party and witnesses in 0 manner that effectively substitutes

for crass-exarmination;

(viii) Provide equal nccess to the evidence upon which the recipient intends to
rely in reaching o derermination regarding responsibility and provide each party with an
equal opportunity 1o respond to that evidence prior to any delermination regarding
responsibilily;

{ix) At the request of the complainant or respondent, prnmpily disclose to the
requesling parly any evidence obtained as past of the investigotion, including evidence
upon which the recipient does not intend to rely in reaching a delermination regarding
responsibility; and

{x) Create an invesligutive report that fairlg summarizes relevant evidence and
provide the report to the parties for their review and. response prior o a determination
regarding responsibility.

(4) Determination regarding responsibility.

(i)} The investigator(s) or other adjudicators) must issue a written determination
regarding responsihility. To reach i.'his determination, the recipicnt must apply cither the
preponderance of the evidence standard or the clear und convincing evidence standard,
although the recipient may employ the preponderance of the evidence standard only if the
recipient uses that standard [for alf other discriminatory harassment complainis]{for other
cases of comparable seriousness]. [The recipient must also apply the sume standard of
cvidence for complaints against students as il does for complaints against employecs,
including fuculty.

(it} The written determination must include—
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(A) Identification of the section(s) of the recipient’s sexual misconduoct policy

alteged to have been violated;

(B} A description of the procedursl steps taken from the receipt of the complaint
through the deteninination, including any notifications to the parties, interviews with
purties and witnesses, site visits, methods used to gather other evidence, and hearings
held;

{C) Findings of fact supporting the determination;

(D) Conclusions regarding the application of the recipient’s policy fo the facts;

(E) A statement of, and rationale for, the restlt 08 to each eliegation, incilludl'n.gn
determination regarding responsibility, any sanctions the reci-p_ient imposes on the
resporndent, and any remedies provided by the :?cil:iic_qt lql:l tl;;c cuml;lainunt designed 10
restore or preserve access to the recipient’s edu,cnl'iun program ar activity;

{F) The recipient’s procedures and penni_\'ssible-hnses for the complninant or
respondent to nppeal the determination, if such appeal procedures are available

(iii) The recipieilt must providé the written determinetion to the parties
simultaneausly. -

(5) Appeals. ]fl; recipient ollows sppeals from the determination regerding
responsi hlilit:;l', ll"m recipient may aliow an appeal either solely by the respondent or by
both parties; if the recipient allows appeal by both patties, then appeal procedures must
be equally available to both parties.

(6) fnformal resolition. Atany time pricr fo reaching a determination regarding

responsibility the recipient may facilitote an informal resolution process, such as
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mediation, that does not involve a full investigation and adjudication, provided that the

recipient--

{i) Provides to the porties a written notice disclosing—-

{A) The allegations;

{B) The requirements of the informal resolution process including the
tircumstances under which it precludes the parties trom resuming o formal complaint
arising from the same allegations, if uny; and

{C) Any consequences resulting from participating in the informal resolution
process, including the records thut will be muintained or could be shared; and

(ii) Obtains the parties’ volunlary, written consent to the informal resolution
process.

{7) Recordkesping.

(i) A recipient must crente, moke availuble ta the caomplainant and respondent, and
maintuin for 2 period of three yeurs records of--

(A} Ench sexual harnssment investigation including any determination regarding
rr:spunsibil)ty. any disciplinury sanctions imposed on the respondent, mdany n:rnadiei;
provided Lo the cumpiuimml designed to Teslore or preserve access lo the recipient’s
education program or aclivity;

{B) Any appeal and the result therefrom,

{C) Infortnal resolution, ifany: and

(D} All moterials used to train investigators, adjudicators, and coordinalors with

regurd 1o sexud ] harassment.
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(i) A recipient must create end maintain for o period of three years records of any

aciions, including any supportive mensures, taken in response to a report or farmal
complaint of sexunl harassment. In cnl?h instance, the recipient must document the basis
for its conclusion that its response was not clearly unreasonable, und dc.cl.unent that it has
token measures designed to preserve access to Lhe recipient’s educational program or
activity. The documentation of certain boses or measures does not Jimit the recipient in
the future from providing edditional explanations or detailing additional measures taken.

(8) Retaliation. Nothing herein restricts a recipient’s ability o take disciplinary
action ogainst a student or employee who intentionally submits a formal complaint in bad
faith or o student or employee who knowingly provides falseinformation during the

investigation or adjudication of o formai comploint.
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