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When asked to draft sanple faculty code | anguage i ntended to protect acadenic
freedom at a hypothetical institution that elected not to tenure at |east sone of
its senior faculty, | hesitated. Wuld such an effort be tantanobunt to opposition to
tenure itself? Gven their attachnment to unitary tenure systens, could senior
faculty review the work-product in a fair-mnded way? Should universities be free to
expl ore new enpl oynment arrangenents for future |long- serving faculty or will any
such exploration, regardl ess of how careful, be thought faithless to the hard-won
gai ns of academic freedon? Is it possible to keep healthy the one leg of tenure,
academ c freedom w thout sinultaneously exercising the other, permanent econom c
security?

Not surprisingly, the powerful and often persuasive arguments for tenure have been
broadcast far nore extensively than has the case against it. Anbng the points in its
favor that seem nost forceful are these: The tenured Anmerican professoriate is the
nost acconplished in the world; tenure, |ike denocracy, although an inperfect system
is the best in wide use; tenure fosters the anbiguity of control of American
uni versities that perhaps has been their principal genius; tenure is a bul wark
bet ween insistent pressures in our society for imediate yield, and the nore
val uabl e and lasting contributions of a contenplative, independent, and superi or
m nd.

Sone anti-tenure theses seemfar |ess conpelling or |ack devel oped evi dence. For
exanple, it is obviously fallacious to infer that tenure is bad fromthe fact that
some tenured faculty have been known to di splay bad manners, disrespect or even
i ntell ectual dishonesty. Nor is the unproductivity of sone tenured faculty a strong
reason to abolish the status wholesale. Nor has it been proven that elimnating
tenure would result in faculties that areresponsive to the nation's needs 20, 50, or
100 years from now.

Yet nore than at other times in recent history, college, and university governors,
the very people least likely to tanper intentionally with proven success, are
expressing doubt that tenure as we know it is still vital to or consistent with
institutional mssions. Examination and inplenmentation of alternatives are underway
at sonme institutions and alnost certainly will continue. Sone surveys suggest that
junior faculty increasingly question the soundness of entrenched approaches to
tenure. Tenure may conceivably choke institutions' ability to cope with fast-paced
mar ket - driven changes in educational needs. And in a conpetitive nation in which
anong the professions *566 only sone judges have a correspondi ng degree of job
security, the public increasingly wonders whether professors, to do conpetent
teaching and research, actually require lifetinme contracts.

It may be asserted that the public interest is disserved by discussion of the
possi bility of guaranteeing academ ¢ freedomto those who |ack tenure. O course,



while the two concepts have been closely linked they were not conceived, in Europe
or the United States, as co-extensive. Tenure was and its many proponents believe is
an arrangenent intended to secure and pronote academ c freedom Some go so far as to
contend that tenure is necessary and perhaps even sufficient to the occurrence of
academ c freedom

It may be argued that the nere presence of tenured faculty on canmpus guarantees
t he acadenic freedom of their untenured coll eagues. That claimseens at | east
debat abl e, however, and reasons that untenured faculty should not be assured
academ ¢ freedom i ndependent of tenure are not easy to identify. An effort to
specify processes for the protection of the academc freedomof all faculty,
regardl ess of their status, seens consistent with principles that aninmated the
tenure idea in the first place. In addition, nany who believe that academi c freedom
is a transcendent val ue of Anerican higher education are likely to believe its
preservation to be a paranount goal, particularly at institutions predisposed to
examne alternatives to conventional tenure.

The follow ng draft, although specific, is nerely an illustration of a genera
approach. The exact termnms suitable at a given institution should depend on
circunstances particular to that institution. For exanple, some institutions may
find nmore prudent excluding financial need and program di sconti nuance provi sions
(Sections 8 and 9 of the draft), or departing fromthis proposal in other ways.

| do not claimby any neans that this draft is the best that could be witten to
guarantee acadenic freedomto all faculty. The draft is inconplete, sonewhat
cunbersone, witten by a | awer, a burden on a university that adopts it, and
nothing just like it has been tested anywhere as far as | know. It is intended only
to engender the kind of serious conversation for which nearly all experienced
prof essors should be qualified.

Al t hough the draft has been in circulation (albeit linited) for several years, it
attracted little attention until this Journal expressed interest. To its editors,
and to the several scholars whose essays follow, thank you.

*567 ACADEM C FREEDOM PCLI CY AND PROCEDURES [ FN1

The following provisions related to the authority and governance of the faculty of
the University were adopted by resolution of the Trustees on _, 19 :

1. The University's ability to performits m ssion depends on the vigorous and
uni npeded exercise of the faculty's academ c freedom The University assures the
academ c freedom of the faculty, consonant with these views fromthe 1940 Statenent
of the American Association of University Professors and the Association of Anerican
Col | eges:

(a) Teachers are entitled to full freedomin research and in publication of the
results, subject to the adequate perfornmance of their other acadenic duties; but
research for pecuniary return should be based upon an understanding with the
authorities of the institution

(b) Teachers are entitled to freedomin the classroomin discussing their subject,
but they should be careful not to introduce into their teaching controversial matter
whi ch has no relation to their subject. Any limtations of academnm c freedom because
of ainms of the institution shall be clearly stated in witing at the tinme of the
appoi nt nent .

(c) University teachers are citizens, nmenbers of a |earned profession, and
of ficers of an educational institution. Wen they speak or wite as citizens, they
shall be free frominstitutional censorship or discipline, but their special
position in the conmunity inposes special obligations. As scholars and educati ona
of ficers, they should remenber that the public may judge their profession and their
institution by their utterances. Hence, they should at all times be accurate, should
exerci se appropriate restraint, should show respect for the opinions of others, and



shoul d make every effort to indicate that they are not speaking for the institution.

2. The foregoing principles shall apply to all personnel of the University to the
extent that they function in a faculty capacity, and shall apply no less to the
| east experienced faculty nenber of the University than the nbst experienced, no
| ess to the nost junior than the nost senior, and no less to part-tinme than full-
tinme faculty.

3. The University shall not discipline, term nate, disniss, non-renew, or
ot herwi se di sadvantage in faculty perquisites or faculty status, by reason of his or
her exercise of the academ c freedom assured by Section 1, any nenber of the
facul ty.

4. Cogni zant of the expertise of the faculty in the custons and usages of acadenic
freedom the University vests substantial and extensive responsibility in the
faculty, pursuant to the processes identified in Section 5, for the application of
the acadenic freedomprinciples set forth in Section 1.

5. (a) Concerns related to perceived infringenment of academ c freedom Iike other
ki nds of concerns, sonetinmes best can be addressed and resol ved *568 t hrough
i nformal conmunication and conciliation. Should such nmethods, in the judgnment of a
faculty menber who has such concerns, be unsuccessful, infeasible, or undesirable,
the followi ng recourse is available: A faculty menber who believes that his or her
academ c freedom assured by Section 1 has been detrinentally infringed by the
University may refer the matter by witten conplaint not later than 60 days after
the asserted infringement (unless conmpelling reason is shown for a | onger period,
not to exceed one year) to a Conmttee ("Committee |") of five nmenbers, conjointly
appoi nted by the President and the Chair of the Faculty Senate, at |east four of
whom shal |l be full-tine nenbers of the faculty.

(b) The termof a nmenber of Conmittee | shall not exceed participation in nore
than six cases before the Commttee, nor shall any nmenber be appointed to a maxi mum
termof nore than three years. No nmenber of Conmmittee | shall serve consecutive

terms. Upon initiation of Committee |, one nenber shall be appointed to a maxi mum
term of one year, and two menbers shall be appointed to a maxi mumterm of two years.
The President and the Chair of the Faculty Senate shall conjointly fill vacancies as

they occur. No menber of Conmittee | who holds appointnment in the grievant's
academ c departnment shall participate in consideration of the case by Conmittee |
in which event a substitute nenber to serve for the case shall be appointed by the
Presi dent and the Chair of the Faculty Senate conjointly. Upon agreenment of the
President, and a majority of the Faculty Senate present at a neeting at which there
is a quorum the terns of future nenbers of Commttee | and the size of the
Committee in future cases may be nodified in light of judgment and experience.

(c) Agrievant may withdraw his or her conplaint at any tinme before, or with the
consent of Committee | after, the grievance has been fully submitted to Conmittee
for deci sion.

(d) Committee | shall conduct its review of the matter in accordance with such
fair and efficient procedures as the Committee may fromtine to tine adopt in
consultation with the University Ofice of General Counsel. Conmittee | shall elicit
stipulated facts fromthe parties whenever in its judgnment doing so will tend to
expedite its review, shall not be bound to follow formal rules of evidence that
m ght otherwi se obtain in a court of |law, and may determne to review a given natter
on the basis of witten subm ssions of the parties, or nmay hold a hearing, or may
both elicit witten subm ssions and hold a hearing.

(e) If Committee | finds the grievant's conplaint to be insubstantial, it shal
report that finding summarily to the President, and shall issue no other report on
the matter. In all other cases that proceed to disposition Conmttee I, within 60

days after its receipt of the conplaint or such minimally longer tine as is
essential, shall nake and convey to the President or the President's designee
witten findings of fact (which may be sumary in forn) and shall also state in
writing whether and in what respects Conmittee | believes that the grievant's



acadeni c freedom assured by Section 1 was infringed by the University in the matter

*569 (f) The President or the President's designee shall adopt the findings and
conclusion of Committee | unless the President or designee determnes, with or
wi t hout further review as the President or designee may elect, that the findings
and/ or conclusion are clearly and materially erroneous. The President or designee
shall report his or her view of the matter in witing to the grievant, and shal
specify in good faith and cause to be inplenented steps to renedy, in accordance
wth Section 3, infringenent by the University of the acadenic freedom assured by
Section 1.

(g) If Committee | concludes that the President's past conduct is directly at
i ssue, the matter shall be reviewed by the Trustees or their designee, in lieu of
review by the President or the President's designee. The Trustees or their designee
shal | adopt the findings and conclusion of Conmttee | unless the Trustees or
designee determine, with or without further review as the Trustees or desi gnee may
el ect, that the findings and/or conclusion are clearly and materially erroneous. The
Trustees or designee shall report their view of the matter in witing to the
grievant, and shall specify in good faith and cause to be inplenmented steps to
renedy, in accordance with Section 3, infringenent by the University of the academc
freedom assured by Section 1.

6. Nothing in Section 5 shall derogate fromthe right of a faculty nenber who
clains detrinental infringenent by the University of his or her academ c freedom
assured by Section 1 to assert against the University the claimor the underlying
facts in any external forum of conmpetent jurisdiction. In the event of such
assertion nmade before Committee |, the President, Trustees or designee, as the case
may be, have concluded their review of the matter, or in the event of the grievant's
resi gnati on, acceptance of full-tinme enployment el sewhere, or death, Committee |
the President, Trustees or designee, as the case nmay be, may el ect to suspend or
termnate their review of the matter without a finding.

7. Each faculty nenber shall enter into a contract of enploynment with the
Uni versity on such terms, including terns of enploynent of definite or indefinite
duration, as are nutually agreeable, and such contract nmay be termnated in
accordance with the contract, or nutually anended fromtinme to tinme, provided that

(a) Sections 1 through 6 are deenmed a part of the enploynment contract of the
University and the faculty nenber;

(b) the grounds for term nation or dismssal, other than for term expiration, of
any faculty nenber who has served continuously on the University full-tine faculty
for at | east eight years shall be no | ess advantageous to the faculty nmenber than
are these grounds individually and collectively: grave m sconduct, neglect of duty,
program di sconti nuance, and financial need; and

(c) the rights of review provided by Section 5 shall, without limtation of
Section 5, be available to a faculty nenber who clains that non-renewal of his or
her enpl oynment contract is attributable to detrinental infringement by the
Uni versity of the academ c freedom assured by Section 1

8. (a) Program di scontinuance and financial need shall be grounds for termination
of a faculty nmenber (other than a faculty nmenber terninated upon *570 term
expiration), absent express terns to the contrary in the faculty nenber's enpl oynent
contract, only if preceded by the witten report of a committee ("Conmittee II") as
to whether the University's educational mission (in the case of program
di sconti nuance), or the pertinent academc unit's long- termfinancial soundness (in
the case of financial need), clearly justify ternm nation on that ground. The
University shall not terminate a faculty nenmber on either ground unl ess the
President and at |east 75 percent of trustees then in office conclude in accordance
with Section 8(c) that the University's educational mssion (in the case of program
di sconti nuance) or the acadenic unit's long-term financial soundness (in the case of
financial need) clearly justify the termnation in the |light of conpelling evidence.



(b) Committee Il shall be a standing conmittee of 11 nmenbers, including five full-
time menbers of the faculty (each of whomhas at least ten years full-tine faculty
experi ence in higher education) who are not deans or departnent chairs of the
University, five deans and department chairs of the University, and one former
menber of the University community, or other distingui shed person not then enpl oyed
by the University, who has at |east 15 years experience in higher education as a
faculty menber and/or adm nistrator. The President shall appoint the nenbers of the
conmttee to serve staggered three-year terns. To that end, initial nenbers of
Conmittee Il nmay be appointed to appropriately shorter terms. The President shal
fill vacancies as they occur. Conmttee Il shall issue its report within 45 days
after a request by the President that it do so or within such shorter or |onger tine
as the President and Committee Il agree. No menber of Committee Il shall participate
inthe Committee's review of a nmatter that involves an acadenmic unit for which that
nmenber i s responsible.

(c) No faculty nenmber (other than a faculty nenber term nated upon term
expiration) shall be termnated on the ground of program di sconti nuance or fi nanci al
need if Conmittee Il recomends against the ternmination, unless (i) the President
first issues a witten report that addresses with particularity the report of
Conmittee Il and that denonstrates that potential alternatives to termnation
i ncl udi ng reassi gnnent and other alternatives, have been thoroughly considered and
found unsound, and (ii) at |east 75 percent of trustees then in office ratify the
President's report or issue a witten report of the Trustees that addresses with
particularity the report of Committee Il and the unsoundness of potentia
alternatives to term nation, including reassignnent and other alternatives.

9. Afaculty nenber (other than a faculty nmenber not renewed upon term expiration)
term nated by reason of program di sconti nuance or financial need shall receive

severance conpensation equivalent to not |ess than nont hs' conpensation, at the
faculty nmenber's current rate, for every year of faculty service by the faculty
menber at the University, not to exceed years' conpensation

10. (a) No faculty nenber who has served full-tinme on the faculty at |east eight
continuous years shall be terminated or dism ssed on the ground of grave m sconduct
or neglect of duty, and (b) no faculty nenber shall be disciplined, *571 term nated,
di sm ssed or otherw se disadvantaged in faculty perquisites or faculty status, on
t he ground of nisconduct or deficient performance, (c) without recourse at the
el ection of the faculty menber to the pertinent review process specified in this
Section, which process shall be alternative to the process specified in Section 5,
(d) provided that this Section 10 shall not pertain to a faculty nenber not renewed
upon term expiration. [Specify here extensive review process available in cases of
al | eged grave m sconduct and negl ect of duty by covered "eight-year faculty"; and
specify separate review process in other cases of alleged faculty m sconduct and
deficient performance.]

11. Sections 1 through 10 are intended to express fundanental policies of the
Uni versity and shall not be amended unless (a) a mpjority of the Faculty Senate
present at a neeting at which there is a quorumso reconmends and the recommendati on
is accepted by the President and Trustees, or (b) at |least 75 percent of the
trustees then in office, follow ng extensive consultation of the faculty by the
Trustees or their designee, agree to do so. No anendrment to Section 11(b) shall be
applied to affect adversely the enploynent contract rights then in effect of a
faculty menber, nor shall any such amendnent be effective until at |east one year
foll owm ng adopti on.
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