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I NTRODUCTI ON

This article presents for consideration an innovative approach to the resolution
of faculty enploynment disputes at institutions of higher education. W discuss the
framework in which faculty enpl oynment issues arise, the current state of alternative
di spute resolution (ADR) as it is relevant to enpl oynent disputes, and the
substantial benefits that we believe would be achieved by devel oping a specialized
version of ADR to resolve faculty enploynent cases. [FEN1]

|. THE UNI QUE ASPECTS OF COLLEGE AND UNI VERSI TY FACULTY EMPLOYMENT
A. Academ ¢ Freedom and Peer Revi ew

Col | eges and universities constantly strive for overall excellence by faculty in
the areas of teaching, scholarly research and service. Enploynent decisions
affecting faculty are viewed as crucial to attaining this desired excellence.

Facul ty enpl oynent decisions are approached as anong the nobst inportant decisions
made by an institution, decisions to be nade only after the nobst serious

del i berati ons and extensive debate have taken place. In part *130 because these
decisions are viewed as so critical, and because these institutions guard vigorously
t heir independence:

Col  ege and university administrators al nost universally believe that
reappoi nt ment, pronotion, and tenure decisions are the prerogative of peer review
comm ttees, departnment heads, deans, and others in the institution's admnistrative
hi erarchy. Judicial intrusions are not wel cone. [FEN2]

The fierceness with which the acadenic conmmunity guards its right to nake
deci si ons regardi ng adm ssion to and advancenment within its ranks is al so expl ai ned
by principles of academ c freedom The Suprene Court enumnerated four essenti al
academ c freedons of a university in the 1957 decision of Sweezy v. New Hanpshire:
"to deternmine for itself on acadenic grounds who may teach, what may be taught, how
it shall be taught, and who nay be admitted to study." [EN3] The American
Associ ation of University Professors ("AAUP') expresses its commtnent to academc
freedomas follows: "A college or university is a marketplace of ideas, and it
cannot fulfill its purposes of transmtting, evaluating, and extending know edge if
it requires conformty with any orthodoxy of content and nethod." [FN4]

One of the cornerstones of the aspect of acadenic freedom described as the right
"to determine for itself on acadenic grounds who may teach," is the process of peer
revi ew. Through peer review, decisions about a candi date regardi ng appoi nt ment,



pronotion and tenure are reached "on the basis of frank and unrestrained critiques"
of an academc's qualifications by his or her peers. [FN5] The process requires that
candi d eval uati ons of one's peers be submitted in order that advancenent be granted
only to those who are nost qualified for the job. [EN6] In its Statement on
Government of Coll eges and Universities, the AAUP naintains that "faculty status and
related matters are prinmarily a faculty responsibility; this area includes
appoi nt nents, reappoi ntnents, decisions not to reappoint, pronotions, the granting
of tenure and dismssal." [FN7/] Allowing faculty governance of these matters through
t he peer review process furthers the AAUP goal s of protecting acadenic freedom and
preventing arbitrary decisions. [FN8]

The courts have recogni zed that peer review decisions deserve deference if
acadenic freedomis to be preserved. [FN9] As the United States Court of Appeals
*131 for the Seventh Circuit stated in EEOC v. University of Notre Dane du Lac,
"[c]ourts have no nore business in substituting their judgnent for that of a
legitimate peer review deternmination than they do in determ ning whether a
particul ar physician or surgeon is qualified to practice in a particular hospital."

[ EN10]

VWhen first enacted, Title VIl of the Civil R ghts Act of 1964 exenpted hi gher
education fromits coverage at the faculty level. [FN11] This exenption |ater gave
way to the present state of the law allow ng court challenges to these deci sions.
Wth no alternative forum avail abl e, disappointed faculty nmenbers now routinely turn
to the courts when negative decisions are made by their peers. Mst frequently, they
chal | enge these decisions as the products of racial or gender discrimnation. The
result has been the serious dimnishnent of judicial deference to acaden c peer
revi ew deci si ons.

Sonme woul d argue that academic freedomis inpacted little if at all by judicial
revi ew of pronotion and tenure decisions. Even if that were so in the abstract, in
practice the inmpact can be profound. Acadenics serving on peer review comittees who
har bor doubts about the value of a candidate's scholarly work are | ess than anxi ous
to raise subtle questions knowi ng that |awers, judges and juries are waiting to
cross-exam ne the reviewers as to their concerns about quality. The academic world
has little confidence that on subjects such as the quality of university I|evel
teaching and scholarly research and publication, the courts are better equipped to
make accurate assessnents. The end result of the spectre of judicial reassessnment of
peer review actions is a growi ng reluctance of acadenics and institutions to
exercise their right to determ ne on academ c grounds who will becone part of their
per manent faculties.

*132 B. Tenure Defined

Tenure has been defined as "an arrangenent under which faculty appointnments in an
institution of higher education are continued until retirenment for age or physica
disability, subject to dismissal for adequate cause or unavoi dable term nation on
account of financial exigency or change of institutional program"™ [ENL12] There are
two types of full-tinme faculty appointnments: 1) probationary appointnents, and 2)
appoi ntnents with continuous tenure. [FN13] In order to be granted tenure, faculty
must conplete a probationary period in which they are evaluated by their peers.
[FN14] Tenure is granted after certain criteria have been net, including | ength of
servi ce, denonstrated excellence in teaching, the generation of notable scholarly
research, and a record of collegiality and service to the university and broader
conmunities. Tenure brings with it increased prestige, conpensation and acadenic
freedom There is generally no single dispositive factor in awardi ng tenure; the
decision is based on an eval uation of the overall perfornmance of the faculty nenber
[ EN15] Al though universities often describe objective criteria to evaluate tenure
candi dates, the process is still to a |arge degree discretionary. [FN16] The nerits
of the candidate are considered in tandemw th the needs of the university, budget
consi derations, course needs, and projected enrollnment. [FN17] The primary goal s of
tenure are fulfilled even when denials of tenure are based on financial exigency
because the primary purpose of tenure is to prevent arbitrary or retaliatory
di sm ssal based on the university's dislike for statements or views expressed by the



professor, either in the classroomor *133 outside of it. [FN18] Advocates of tenure
in Arerican colleges and universities defend the system because in their view, it
serves the public by protecting academ ¢ freedom [FN19] and academi c freedom has

t he express support of the Supreme Court. [FN20] The crucial point is that

prof essors who are free to research, instruct and conment without the fear of
censure for their ideas are best able to serve the public by pressing forward on the
frontiers of know edge. Those who support the tenure systemthink of it less as a
means of providing job security for one segnment of the popul ation and nore as a way
to ensure the free exchange of ideas in the academ c setting. Wether one agrees or
not, clearly our systemof tenured faculty is a permanent part of acadenmia and it

rai ses uni que | egal considerations that shoul d be addressed.

C. University Litigation

1. Enpl oyment Decisions Affecting Faculty

Facul ty enpl oynent di sputes involving higher education continue to increase in
nunber. These clains include those arising under the First Amendnent, race and
nati onal origin discrimnation, sex discrimnation, pay equity, acconmodation under
the disability | aws, due process violations, and nore recently, issues under
col l ective bargai ning agreenents. [FN21] Although not all of these issues are
inmplicated in hiring, pronmotion and tenure decisions, these disputes, |ike discharge
cases in non-university settings, present an ever-increasing concern to higher
educati on.

As di scussed above, these chall enged actions place squarely at issue the judgnents
of peer review conmittees and presently require that those decisions be defended in
a judicial setting. Unless an inpartial and nore well-suited alternative to judicial
review is established, the freedomto make academ c judgrments will be inpaired by
the threat of judicial intervention

2. Special Considerations for Public Institutions

Deni al of pronotion or tenure raises contractual and regulatory issues in both the
private and public sector. However, in the context of public institutions, such
actions al so raise constitutional issues, specifically the right to free speech
found in the First Amendnent and the constitutional right to due process. [FN22
Public universities therefore face additional and conplicated constitutiona
chal | enges foll owi ng adverse enpl oynent decisions, a condition which should further
encour age the consideration of alternatives to traditional forns of litigation

*134 (a) Tenure and Free Speech

Tenure detractors often urge that the protections afforded by the First Amendnment
in the context of public enploynent serve the same functions as the tenure system
therefore rendering tenure superfluous. As at |east one conmmentator has pointed out,
this theory is flawed because it presunes that these two protections are
coextensive, when in fact, they may not be. [FN23] The First Amendnent protects
speech that is significant and/or in the public interest, while tenure provides
protection to faculty for speech on broader, including insignificant, matters.

For the First Anendnment to protect acadenic freedom as broadly as tenure does,
t hereby rendering tenure superfluous to the goal of academ c freedom faculty would
need to be as willing to enforce their First Amendnent rights in court as they are
to enforce their tenure rights, which may not be the case. [FN24] Additionally,
tenure protects activities such as research and admi nistrative duties which are not
protected by the First Amendnent, the focus of which is the freedom of expression
FN25

Furthernore, because First Anendnent clains are not dependent upon vested property



rights, these clains are available to nontenured faculty as well as tenured.

(b) Tenure and Due Process

Initially, the courts adhered to the notion that public enploynment was not a
property right and therefore no due process protection need be afforded public
enpl oyees. [FEN26] However, the Supreme Court began to grant due process protection
to public enployees in the 1950's. [FN27

Due process protection is provided by the Fifth Anendnment, which provides that

"[n]o person shall ... be deprived of life, liberty, or property, w thout due
process of law," and the Fourteenth Amendnent which states that "no State ... shal
deprive any person of life, liberty or property, wthout due process of law"

[ FN28] Due process is conprised of both substantive and procedural due process. Wen
applied to tenure decisions, the former limts the reasons for which tenure can be
revoked, essentially requiring that the notivations for revocation are fair. The
latter requires that faculty be infornmed of the possibility that tenure m ght be

| ost and be provided with suitabl e hearing proceedings and inpartial decision-
makers. [FEN29

*135 (c) Pre-tenure Due Process

Al t hough the courts have rejected outright attenpts by plaintiffs to assert that
the denial of tenure affected their property rights, pre-tenure enpl oynent can
becorme an entitlement in certain circunmstances. [FEN30] In the twin cases of Board of
Regents of State Colleges v. Roth [FN31] and Perry v. Sindernan, [FN32] the Suprene
Court addressed the due process protection that should be afforded professors in the
public university setting. In Roth, the Court held that no property interests were
taken away when a state university failed to renew a first-year professor's
contract, because the state law that created that property interest did so for only
one year. [FN33] However, in Perry, the Court found that when a state coll ege that
enpl oyed an untenured professor for ten years failed to renew that contract, the
professor was entitled to due process protection. [FN34] The difference between Roth
and Perry, therefore, was that the state statute in Perry created a "de facto"
tenure systemwhich did in fact create a property interest requiring due process
protection. The Perry court held that "[a] person's interest in a benefit is a
"property' interest for due process purposes if there are such rules or nutually
explicit understandi ngs that support his claimof entitlenment to the benefit and
that he may invoke at a hearing." [FN35

Thus, in limted circunstances, nontenured faculty nay be deened to have property
rights in a tenure status which they have not yet fornmally attai ned. Perry does,
however, hold that, in evaluatingsubstantive due process clainms of nontenured
faculty, courts will not review the decision of the university de novo to deternine
if tenure should have been granted. Review instead will focus on whether evidence
was presented to support the decision, a rather |enient standard.

Regardl ess of this nore |enient standard, the case | aw suggests that even
nontenured faculty at public institutions have the ability in sone instances to
assert constitutional clains for adverse enpl oynent decisions. As denponstrated in
the followi ng section, universities face even greater constitutional problens when
term nating the enploynent of tenured faculty.

(d) Tenured Faculty

Once tenure is granted, faculty menbers at public institutions have a property
right in their tenured position. [FN36] Therefore, decisions regarding dismssal of
tenured faculty are subject to stricter scrutiny than of those for their non-tenured
col | eagues. The courts review the evidence to determine if "just cause" existed for
the dismssal, and the burden of proof is on the institution *136 to show their
deci si on was supported by "just cause." [FEN37] Essentially, the courts are



substituting their judgment for that of the peer review group in arriving at this
determ nation, and a degree of acadenm c freedomis thereby conprom sed.

The I aw al so affords tenured faculty the protection of procedural due process.
Procedural due process requires: 1) a hearing; 2) before an inpartial decision-
maker; 3) after reasonable notice of charges; and 4) an opportunity to prepare and
present a defense. [FN38] These protections are deened essential to preventing
arbitrary dismssals. [FN39]

3. Increases in Litigation

In recent years, the anmpunt of litigation involving post secondary institutions
has increased dramatically. In 1999, a study found that clains filed per institution
had risen fromless than one per year to three per year over the previous five
years. [FNAO] Although not all of these clainms are tenure-related, the increase in
di scrimnation cases means that any negative tenure decision brings with it the
potential for a |l egal challenge on discrimnation grounds.

In part, the overall increase in litigation is due to the enactnent of the array
of laws against discrimnation. [FN41] Al so contributing to the increased nunber of
cases are the increased efforts by colleges and universities to enploy a nore
di verse faculty, in the context of an "up or out"” system |eading to nore negative
tenure and pronotion decisions involving mnorities and wonen. [FN42] Anot her reason
is the general increase in sex and race discrimnation cases. As one court put it,
"[t] oday al nost every enployee is a nmenber of a protected statutory class based on
age, race, gender, national origin, handicap or perception of handicap or sonething
el se, and those few who are not can, assert the judge-nade protection against
reverse discrimnation.” [FN43

1. ALTERNATI VE DI SPUTE RESOLUTI ON ( ADR)

Al ternative dispute resolution, or ADR refers to any alternative to litigation
that is provided privately, outside the judicial system ADR includes arbitration
nmedi ati on, early neutral evaluation, sunmary jury trials, mni trials, and a variety
of other forns. These nethods of ADR can be undertaken voluntarily, by contract or
agreenent, or provided by judicial referral within the existing judicial systemas a
met hod of alleviating an al ready overburdened system and providing a nore
appropriate forum

*137 One of the nost prevalent forms of ADRis voluntary arbitration, defined as a
vol untary adjudi cative dispute resolution process in which parties refer their
di sputes to an inpartial third party selected by themto hear their evidence and
arguments and render a determination in settlenent of their dispute outside the
judicial system [FN44] This method of ADRis usually a creature of contract, and
nost voluntary arbitrations are binding, unless they are specifically designated
ot herw se.

A. Arbitration v. Litigation

The advantages of arbitration over litigation are numerous when invoked in the
proper setting. These advantages include the speed and econony with which a matter
can proceed to hearing, procedural informality, better controls on expensive and
abusi ve di scovery, greater expertise of the decision-maker, flexibility in granting
relief, privacy and confidentiality, finality of result, and in nost instances, a
| ower |evel of belligerence and adversity. [FN45]

The rising costs of litigation and the potential for exposure to substantia
adverse judgnents have |l ed many parties in many different settings to agree in
advance to arbitrate their disputes. [FN46] The courts are often called upon to
conpel arbitration by one party when arbitration was specified in the contract, and
they normally do so unless the evidence clearly indicates that the parties did not



intend the subject matter of the dispute to be arbitrable. In fact, courts are
inclined to resolve any doubts in favor of arbitration where it appears the parties
have agreed in advance to have their disputes arbitrated. [FN47]

One of the nobst attractive features of arbitration is that the parties can sel ect
a forum considered better equipped to resolve the differences between the parti es.
For exanple, for many years the construction industry has very successfully
i ncorporated arbitration as a nmeans of dispute resolution, enploying as arbitrators
experi enced contractors, engineers, construction attorneys or consultants. The
benefits of such a systemare clear: the parties agree upon arbitrators who are
skilled in the field and are able to understand the conpl ex nature of construction
di sputes. The result is that highly fact- specific cases are resol ved by those whose
under standi ng of the issues vastly exceeds that of the average judge or jury. [FN48]

One of the additional benefits of arbitration over litigation is the limtation of
and control over discovery, which can streanmine and expedite the resolution of the
di spute. Discovery is a hallnmark of litigation and one of the *138 npbst |engthy and
expensive of its aspects. Any attorney who has had to answer numerous onerous
interrogatories and requests for production can testify to this burden. Contrary to
litigation, arbitration generally does not provide for such extensive discovery "in
keeping with the policy ... speed, efficiency, and reduction of litigation expense."
[ FN49] Because extensive discovery and notion practices are avoi ded, arbitration
results are achieved nmore quickly, often resulting in | ower actual damages. The
extent of discovery permtted can be specified in the arbitration agreenent,
however, as can the application of the relevant state's version of the Uniform
Arbitration Act (UAA) or the Federal Arbitration Act (FAA) (both discussed in nore
detail bel ow).

The FAA makes no provision for discovery and the courts have held that the Federa
Rul es of Evidence and of Civil Procedure do not apply, making the procedure nuch
nore informal. In place of the detailed, formal rules of the Federal Rules of
Evi dence, any and all rel evant evidence, including hearsay, is generally permtted
in arbitration proceedi ngs, unless the contract between the parties provides
ot herwi se. [FN50] The UAA al so does not provide for discovery, although it does
permt limted depositions in cases where a witness would "ot herwi se be unavail abl e"
for the hearing. [FN51]

Because of the | ack of unrestrained discovery and the informality of arbitration
proceedi ngs generally, arbitration often resolves disputes nmore quickly than
traditional litigation. Additionally, arbitration frequently results in nore
predictable results than do jury trials, particularly with respect to damage awards,
which tend to be nore realistic than jury awards. This is largely due to the fact
that arbitrators are less likely than a jury to nake enotional decisions or to
puni sh institutions sinply because they are large and wel | -funded. As a result,
arbitrators rarely award excessive punitive and/ or conpensatory damages. |In fact,
the conmentators point out that there is a disincentive for arbitrators to inpose
such awards unl ess the circunstances are egregi ous because a professional arbitrator
has to maintain a reputation for being reasonable or he or she will be unlikely to
be selected in the future. [EN52

*139 B. Mechanics of Arbitration

A well-drafted arbitrati on agreenent should provide a sinple and straightforward
net hod for the selection of arbitrators. If a particular pool of experts is cited or
a specific panel is referred to, then the arbitrator or arbitrators will be chosen
fromthat group. Sone arbitrations are conducted with one arbitrator, some with a
panel of three or nore, with three being by far the nost comon nunber in multi-
arbitrator panels. In such a case, the arbitrati on agreenent generally provides
either that there will be three neutral arbitrators, or that each party will select
its own arbitrator, and then those two will select the third arbitrator, who will be
the true "neutral" deciding the case.

One of the grounds under nbst statutes for overturning an arbitration award is



"bi as" of any of the arbitrators. The way to avoid such uncertainty is to select an
arbitrator who, after full disclosure of any potential conflicts, Is fully
satisfactory to all of the parties. The rule of thunb is that any natter in the
arbitrator's past, whether personal or professional, that mght even have the
appearance of influencing his inpartiality should be disclosed to the parties.

FN53

C. Appealability of Arbitration Decisions

Al t hough the losing party may appeal an arbitration award to a court of conpetent
jurisdiction on certain |limted grounds, successful appeals are rare. [FN54] This is
largely due to the fact that the parties have agreed in advance that the arbitration
award will be final and binding, and the statutory grounds for overturning a
decision are always very narrow, in light of the strong policy in favor of
arbitration. In Fairchild & Co. v. Richnond, Fredricksburg & Potomac R R Co

EN55] ., the U S. District Court for the District of Colunbia held that arbitration
awards can be set aside for legal error by the arbitrators only if it resulted from
"mani fest disregard of the law," [FN56] and nobst courts will not even reviewthe
substance of an arbitration award at all.

D. Federal Arbitration Act

The Federal Arbitration Act [EN57] is a broad nodern arbitration act that declares
witten arbitration provisions to be valid, irrevocable and enforceabl e whenever
they are nmade in connection with a transaction "involving comerce" between the
states, and maritinme or foreign comerce. The FAA creates "a body of federa
substantive |law of arbitrability, applicable to any arbitration agreenent within the
coverage of the Act." [FN58

*140 O primaryconcern for the purposes of this discussion is the |anguage of § 1
of the FAA, which states in pertinent part: "nothing herein contained shall apply to
contracts of enploynment of seanen, railroad enpl oyees, or any other class of workers
engaged in foreign or interstate comerce." [FN59] Historically, such | anguage had
been cited by some courts as a barrier for application of FAArules to arbitration
agreenents in the enployment context. [FN60

The Suprene Court initially left the issue undecided in the |andnmark decision of
Glmer v. Interstate/Johnson Lane Corp. [FN61] Later, in a 1998 First Circuit case,
Brennan v. King, [FN62] the court, in characterizing the burden on the enployer,
Northeastern University, stated: "a party seeking to substitute an arbitral forum
for a judicial forumnmust show, at a bare mininmum that the protagoni sts have agreed
to arbitrate some clains." [EN63] In this case, the court held that Northeastern had
nmet this burden because its faculty handbook contained a regul ar grievance procedure
for binding arbitration and was therefore a part of the contract between the
parties. [FN64] The First Circuit was joined by the najority of circuits that had
consi dered the matter in holding that the FAA does in fact apply to contracts of
enpl oynent, and construing the exclusion in 8 1 narrowy to apply only to workers
in the transportation industry. [FN65] The Ninth G rcuit, however, had previously
hel d that the FAA was inapplicable to enploynent contracts. [FN66] Had the Ninth
Circuit position been universally adopted, arbitration would still have been
avai |l abl e, although *141 its availability would have had to flow fromthe states
under their versions of the UAA. [EN67] Uncertainty woul d have renained over the
enforceability of arbitrati on agreenents because sone states have not adopted UAA-
based statutes while others have differing statutes. [FN68

However, the 2001 Suprene Court decision in Circuit City Stores, Inc. v. Adans,
[FN69] largely elimnated the uncertainty regarding the future of arbitration in the
enpl oynent context. In Circuit City, a provision in the enployee's application for
work at a Gircuit Gty store required all enploynment disputes to be settled by
arbitration. [FEN70] The enployee later filed a discrimnation |awsuit agai nst
Crcuit Cty, pronpting Circuit City to sue to enjoin the suit and to conpe
arbitration pursuant to the arbitration provision. [EN71] The Ninth Crcuit held



that the agreenent to arbitrate enploynent disputes could not be enforced by Circuit
Cty under 8§ 1 of the FAA because it covered a class of workers engaged in
interstate commerce. [FEN72] The Suprenme Court reversed that interpretation of § 1
hol di ng that the exclusion should be narrowWy construed as covering only
transportation enployees. [FN73] In its opinion, the Court specifically addressed
the benefits of arbitration in the enpl oynent context, including avoi dance of
litigation costs and avoi dance of bifurcated proceedings in which state | aw
precludes arbitration of sone types of clainms. [FN7/4] It is now clear that the
Court's decision in this case will have far-reaching effects on arbitration in the
enpl oyment context, and that the Suprene Court's reading of the FAA will encourage
t he adoption of enployer-enpl oyee arbitrati on agreenents.

Asi de fromthe question of basic enforceability, an issue remains as to whether
arbitration agreenents that require arbitration of clains brought under the
antidiscrimnation statutes, such as Title VII, preclude actions by the EECC to
enforce these | aws on behal f of aggrieved individuals. The Suprene Court will
address this issue inits termbeginning this fall in the case of EEOC v. Waffle
House, Inc. [EN75

In Waf fl e House, the Fourth Circuit addressed the effect of private arbitration
agreenents on the EEOC' s ability to enforce federal antidiscrinination |aws by suing
enpl oyers on behal f of enpl oyees. Despite strong objections fromthe EECC, the
Fourth G rcuit held that where an enpl oyee has signed *142 an arbitrati on agreenent,
t he EEQCC cannot sue the enployer on behalf of the enployee for relief specific to
t he enpl oyee, such as backpay, reinstatenent, or noney damages. [FEN/6] The court
al so held, however, that the EEOC can sue the enpl oyer for broad-based injunctive
relief, such as a permanent injunction barring the enployer fromengaging in
di scrimnatory practices because such relief serves the greater public interest.
[EN77] In reaching its decision, the Fourth Circuit attenpted to strike a fair
bal ance between the strong federal policy favoring enforcenent of arbitration
agreenments and the EECC s right to sue enployers in federal court to "advance the
public interest in preventing and renedyi ng enpl oynment discrimnation.” [EN/8

Three Circuits have addressed this issue. The Fourth and Second Circuits agree
that the EEOC cannot seek enpl oyee-specific relief in court if a private arbitration
agreenent exists, while the Sixth Crcuit has held that the EECC nmay pursue any type
of relief, including enployee-specific relief, despite the existence of an
arbitration agreenent. [EN/9] The Supreme Court is expected to resolve the division
anong these Circuit Courts sonetine during the 2001-02 Term In the neantine, the
EEQC continues to challenge the validity of nandatory arbitration of enpl oyees
statutory discrimnation clainms. [FEN8O]

E. The Future of Arbitration

Even prior to the Suprene Court's decision in Crcuit Cty, the increase in
commercial arbitration was evident in nmany arenas. The construction industry now
provides for the arbitration of nost of its disputes, having found the specialized
know edge of construction arbitrators to be useful and citing quality of performance
as the najor advantage of arbitration. [FN81] Currently, the standard contract of
the American Institute of Architects (AlA) widely used in construction projects
provides for arbitration under the rules of the Anerican Arbitration Association

The securities industry has for many years used arbitration to resolve interna
di sputes of the securities exchange and its enpl oyees. [FN82] Currently, the New
York Stock Exchange and the National Association of Securities Deal ers use a speci al
Uni form Arbitrati on Code for enployment disputes, and al most all broker/custoner
agreenents contain arbitration clauses. [FN83

*143 Additionally, the international setting has seen a dramatic increase in the
use of ADR due to the increasing globalization of markets and internationa
conmerce. [FN84] Not only do international cases pose special problens for the
courts, including differences in procedure and | ogistical concerns, but the
conplexity of international cases often makes arbitration a nore efficient and



favorabl e alternative by providing a neutral forumand inpartial procedures. [FEN85
Thus there are several international tribunals in place to hear internationa
arbitration disputes, including the International Chanber of Commerce, the London
Court of International Arbitration, the International Centre for Settlenent of

I nvest ment Di sputes, and the Arbitration and Mediation Center World Intellectua
Property Organi zation. [FN86

Havi ng al ready been wi dely adopted in the construction, securities and unionized
settings, arbitration is becom ng so favored by busi nesses both [arge and snmall that
the American Arbitration Association, the |largest private provider of ADR services,
has devel oped a new "eConmer ce di spute nanagenent protocol” w th such notable
signatories as Mcrosoft Corp., AT&T, FedEx, DainlerChrysler and PepsiCo, Inc.
[FN87] Also, the CPR Institute for Dispute Resolution is a very active and widely
respected alliance of 500 gl obal corporations and |leading law firns that encourage
the use of ADR, and particularly arbitrations, to help resol ve business and public
di sputes. Large corporations undoubtedly have the wherew thal to conduct expensive
litigation, but as Bill Slade, the President and CEO of the American Arbitration
Associ ation has stated: "[t]raditional conpanies have |ong recogni zed the enornous
benefits of alternative dispute resolution ... experiencing resolutions that are
| ess expensive than litigation, are private, and enable themto preserve and even
enhance rel ati onshi ps and uphold the continuity of business." [FN88] Coll eges and
universities could al so benefit fromthis approach

I11. SPECI ALI ZED ADR TO RESOLVE UNI VERSI TY FACULTY EVMPLOYMENT DI SPUTES
A. General Discussion

Tenure and other faculty disputes present issues that are particularly suited for
resol ution through arbitration. Judgnents regardi ng what constitutes notable
schol arshi p, excellent teaching, and significant service are best nade by academ cs,
not juries, as such judgnments go to the heart of academic *144 freedom Arbitration
works well for cases that are highly-fact specific, with little or no need for
judicial precedent. [FN89] Additionally, arbitration is confidential, which is idea
for universities and faculty nenbers seeking to avoid the public airing of their
di fferences. As discussed in Part Il of this article, arbitration clauses can
provide that any arbitration proceedi ngs be conducted in reliance on the custons and
norns of the trade or profession, which for tenure cases would call for a panel of
academ cs experienced in the tenure system and know edgeable in the relevant field.
Finally, arbitration would be less costly for both the faculty nmenber and the
institution, and the dispute would nost certainly be resolved nore quickly.

Di sputes over faculty enploynent decisions would be resolved better for all
concerned if resolved through specialized arbitration. A panel of arbitrators could
be selected froma pool of academ cians who are experts in the particular field of
t he candi date and experienced in the peer review process. These acadeni ci ans coul d
i ncl ude professors, deans, and admi nistrators of universities. They could be
sel ected froma pernmanent pool which reflected racial and gender diversity.

B. The Benefits of Arbitration for Faculty

Institutions considering using arbitration as a neans of resolving tenure disputes
nmust face the issue of how faculty nmenbers will view substitution of arbitration for
access to the courts. Sinply because ADR provisions are enforceabl e does not nean
that faculty will enbrace the concept and the | oss of the right to a jury trial. For
arbitration to provide a solution, faculty, as well as admi nistrators, must accept
this approach as better than what now exi sts.

The argunments in favor of arbitration are conpelling in the academ c setting.
First, and nost inmportantly, you gain a nore well-suited decision-naki ng body.
Judges and juries are not generally famliar with the acadenic fields of the
candi dates and the intricacies of acadenmi c tenure procedures. It is true that we
submit involved anti-trust, patent and securities cases to juries, but that does not



conpel the conclusion that specialized tribunals in tenure cases would not provide a
better forumfor faculty disputes. At best, efforts to explain a candidate's
substantive speciality and the quality of research to a jury is a difficult
undert aki ng. Wth an experienced body of academ cs, guided by a fair but private
process, the quality of decision making would inprove with | ess potential harmto
the principles of peer review

Second, al though there have been conplaints about the cost of arbitration, the
costs of litigation have been shown to be much higher, and cost reductions woul d
certainly be beneficial to both universities and individual faculty. Mreover, an
i ndividual faculty nenber faced with instituting litigation against a |arge
university with greater financial nmeans would clearly be nore |ikely able to bear
the reduced costs of arbitration

*145 Third, arbitration proceedings are not open to the public, which would
benefit both faculty and university. [EN9O] A faculty nmenber ostensibly denied
tenure for unremarkabl e research efforts mght very well be better served by having
that issue aired privately. [FN91] Simlarly, public judicial proceedings could
prove difficult for colleges and universities for which positive inmage is inportant.
The opportunity to resolve disputes with former enployees in the privacy of an
arbitration proceedi ng should be a wel come prospect.

It should be noted that this approach would not preclude a faculty menber from
i nvoki ng governnental exam nation of a university's enploynment practices. The Court
in Glmer v. Interstate/Johnson Lane Corp., [FN92] addressed this issue, stating
that an individual "clainmnt subject to an arbitration agreement will still be free
to file a charge with the EEOC, even though the claimant is not able to institute a
private judicial action."™ [FEN93

C. Criticismof Arbitration in the Enpl oynent Context

Much of the criticismof arbitration in the enploynment context centers on two
argunents: 1) arbitration agreenments are contracts of adhesion and 2) arbitration
results in pro-enployer results. Wiile this article by no means attenpts to address
all of the argunents for and against arbitration in the enploynent context as a
whol e, this section will address these two issues as they relate to faculty
enpl oynment di sputes.

Critics of arbitration to resolve enploynent disputes begin fromthe prenise that
arbitration is inherently bad, and, as such, these critics search for ways by which
enpl oyees can "escape" the evils of arbitration. Finding none, as arbitration
agreenments are, with limted exceptions, enforceable, such critics urge that
arbitrati on agreenents are contracts of adhesion. Limting this discussion to the
faculty context, the authors suggest that not only are arbitration agreenents in
this area not burdensone or adhesive, but on the contrary, confer nyriad benefits
upon faculty nenbers. These benefits are addressed above.

A contract of adhesion, is by definition, a "[s]tandardi zed contract form offered
to consuners of goods and services on essentially [a] "take it or |eave *146 it'
basis.” [EN94] The trend is to relieve parties from onerous conditions inposed by
such contracts. [FN95] The concept is that the consumer is the "weaker" party,
unabl e to negotiate the terns and conditions of a contract, and lacking realistic
options. [FN96] The average enpl oyee, one comrentator argued, "[i]n her ignorant
position ... is nost likely to undervalue the right to a judicial forum" [FEN97] It
is noteworthy that in the tenure context, consuners, who nay or may not be educated
or know edgeabl e about the advantages or di sadvantages of an arbitration clause, are
repl aced by educated professionals, including even sone of whom are professors of
law. A faculty nenmber is not as likely to enter into a contract of enpl oynent
wi t hout having read it, as a consuner might be when signing an invoice for the
purchase of a television, for exanple. The consuner protection nodel propounded by
critics of arbitration for enploynent disputes sinply does reflect the conditions
rel evant to faculty contracts.



Mor eover, the authors envision a systemin which professors and universities alike
woul d adm nister a carefully designed arbitration nbdel that would cause themto
prefer the resolution of disputes outside of the traditional judicial system In
contrast to contracts of adhesion, which are frequently invalidated on public policy
grounds, a system of specialized arbitration for tenure disputes would further
public policy tenets by better preserving and protecting acadenic freedom

One critic of arbitration of enploynent disputes described the existence of
arbitration agreenents in the enploynent context as "waiver of so inportant a right
as access to the courts," and, as such, urged that such agreenents should be
presunptively unenforceable. [FN98] However, in the university enpl oyment context,
court proceedings | ose sone of their luster. As discussed in this article, not only
do judges and juries lack full understanding of tenure, but the costs to convey this
information to the fact-finder nay be prohibitive. Arbitration provides for inproved
resol ution of disputes in this setting.

Many critics of arbitration in the enploynent context believe the right of access
to the courts to be so val uabl e because these critics believe that arbitration is
pro-enpl oyer, and that plaintiff enployees obtain better results in court. [FN99
Yet with respect to higher education cases, the opposite may be true. As at | east
one comentator has pointed out, "the outcones of the reported court decisions
clearly favor the defendant college or university rather than the plaintiff faculty
menber." [FN10O] While this study is by no nmeans definitive, the fact that well-
funded, institutional defendants fare well against individual *147 plaintiffs in the
court systemis by no neans a surprise, nor one that is limted in application to
hi gher education cases. Wereas critics cite | ower defense costs as a reason
arbitration favors defendants, lower litigation costs are beneficial for the
plaintiffs as well as defendants. In sone cases, the benefit to the plaintiff is far
greater. For exanple, a noderate cost savings would certainly be appreciated by a
large university defendant, but for an individual plaintiff, that savings nmay nean
the difference between instituting an action and not. [FN101]

In fact, faculty may well favor arbitration, if designed properly. At |east one
i n-depth survey of enployees who went to court over enploynent issues found that
while one-third were "very satisfied" with the outcone, and twenty-three percent
were somewhat satisfied, thirty-four percent were either "not too satisfied" or
satisfied at all,"” and fifty-five percent said they would prefer an alternative
systemto deal with disputes in which an outside arbitrator would resolve the

di spute. [FN102]

Anot her concern of critics is that the arbitrators will be drawn fromthe
"industry," thus purportedly jeopardizing the enployee's chances of a fair and
unbi ased outcone. [FN103] However, as this article suggests, in the context of
tenure and pronotion disputes, a panel of arbitrators from academ a may prove nore
effective in evaluating disputes arising in this context than a jury. In fact, one
maj or problemwth the critics of arbitration is that in denigrating arbitration as
i nherently biased and unlikely to lead to fair outcones, the critics nust defend the
court system as outcone-neutral, which it is not. [FN104]

not

David S. Schwartz urges that plaintiffs are di sadvantaged in arbitration, as
evi denced by the fact that damage awards tend to be smaller in arbitration than in
jury trials, yet Schwartz admts that "there appear to be no systematic studies
conparing results of arbitration and litigation for cases arising out of enploynent
or other regulated relationships." [FNLO5] Furthernore, the data Schwartz does cite
does not address the accuracy of the results; it hardly hel ps the average plaintiff
if one in five plaintiffs are awarded a windfall in court, but the other four are
left with nothing for their clains. As such, fewer windfalls to a handful of
plaintiffs (which often are overturned, on appeal) and nore accurate overall results
woul d be the best outcone for all concerned.

Critics are also troubled by the privacy which shrouds arbitrati on. However, the
very privacy that troubles the critics is likely to benefit both the defendant-
uni versity, which may wish to avoid negative publicity, and the *148 plaintiff-
prof essor, who nay be seeking, or have already obtai ned, other enploynment and nay



not wish the details of his or her previous enploynment to becone public fodder

Sone very valid concerns that Schwartz and others raise are the prohibitive
cl auses sonetines found in arbitration agreements, including provisions that all ow
the enployer to unilaterally select the arbitrator and provisions that preclude, for
exanpl e, discovery, punitive damages, reinstatenent or other renedi es that m ght be
available in court, the right to a record of the proceedings, and the right to be
represented by counsel during arbitration proceedi ngs. Cbviously, such provisions
are unfair and the authors do not advocate these provisions in this or any other
context. Unfortunately, these valid concerns are often cloaked in exaggerated terns
that portray arbitration as a hand-pi cked, enpl oyer-sponsored tribunal in which no
enpl oyee can succeed, which are inaccurate at best. [FN106]

The introduction of arbitration into the faculty setting could also create concern
anong enpl oyees that their statutory rights mght be eclipsed, for nany of the
tenure-rel ated cases that are brought today are essentially sex and race
discrimnation clainms, specifically provided for by federal statute. First, concern
over whether Congress intended to preclude the arbitration of statutory clainms such
as sex and race discrimnation was largely allayed in Glmer. [ENLO7] The G I mer
court held that the party resisting arbitrati on would have the burden of proving
such an intent on the part of Congress, noting the FAA' s purpose to "reverse the
| ongstanding judicial hostility to arbitration agreenents ... and to place
arbitration agreenents upon the sane footing as other contracts." [FN108]
Additionally, the Suprenme Court enphasized what it termed a "liberal federal policy
favoring arbitration agreenents,” in Mdses H Cone Menorial Hospital v. Mercury
Construction Corp. [FN109] Furthernore, both the Anericans Wth Disabilities Act and
Title VII contain provisions encouraging resolution of disputes through alternative
di spute resolution, including arbitration, where appropriate and to the extent
aut horized by law. [FN110] In addition, as discussed above, the existence of an
arbitration agreenent may not preclude the EECC s ability to institute suit
chal l enging a university's enployment practices. [FN111] Finally, no arbitration
agreenment is going to be enforceable if it prescribes application of substantive
rul es that deprive clainants of statutorily-protected rights.

*149 D. Suggested ADR Procedure for Tenure Deci sions

The prenise of this paper being that tenure and other faculty enpl oynent disputes
woul d be much nore appropriately decided in the private context, we woul d suggest
that the appropriate procedural fornmat for resolving these disputes could be
structured along the follow ng general guidelines.

1. The Specialized Tribunal

It is submtted that the AAUP woul d be the appropriate body to adm nister the
suggested program of private dispute resolution given that the AAUP "has
historically played a major role in fornulating and inpl enenting the principles that
govern rel ationships in academc life," [FN112] and its nenbers, including
university faculty nmenbers and adm nistrators, are already inportant in the peer
revi ew process. [FN113] The procedures to be followed, including specific guidelines
for the arbitration provisions to be included in faculty contracts, could be nade
part of the AAUP's Statenent on Procedural Standards in the AAUP' s Statenent on
Procedural Standards in the Renewal or Nonrenewal of Faculty Appointnments, or
ot herwi se pronul gated by the AAUP. A distinguished pool of faculty fromall fields
of acadenmi a who woul d serve as arbitrators for resolving tenure and other faculty
enpl oyment di sputes woul d be created, naintained and admi ni stered by AAUP. The
criteria for inclusion in this pool would be recognized academ ¢ excel | ence
evi denced by havi ng achi eved tenured status and high academc rank at a teaching and
research institution. It is suggested that appointnments to the pool would be nmade by
the various participating institutions and would be regularly reviewed by AAUP

When a chal | enged tenure decision or other faculty enployment dispute arose at an
institution that has opted for the arbitration process and after any interna



avenues of review have been exhausted, the natter could be subnmitted by the
aggrieved faculty nmenber to the AAUP ADR process. A list of proposed arbitrators,
with at |east sone on the |list having expertise in the substantive academic field of
t he candi date, would be naned by the AAUP for consideration by the faculty menber
and the institution, and an attenpt *150 woul d be made to agree on a panel of three
fromthe submtted list. If no panel could be naned by agreenent, the parties would
each be allowed to strike names fromthe list, and AAUP woul d appoint a panel of
three fromthe remaining nanes on the list, nam ng one as panel chair

2. Basic Cuidelines For The Agreenent

The Agreenent to arbitrate could be incorporated into an institution's standard
faculty contract or made part of a faculty handbook. It would be drafted to satisfy
basic principles of state contract |aw, include due process and fundamental fairness
protections, be witten in plain | anguage and include a nmutual obligation by the
faculty menber and the institution to resolve all enploynent disputes through
arbitration. Wiile institutions would be free to craft their own arbitration
provi sions, conpliance with published AAUP gui delines would be required.

3. Discovery

Adequat e di scovery to allow for the fair presentati on of clains would be provided
for, including the availability of witten interrogatories, requests for docunents
and other relevant materials, and sone nunber of depositions of wi tnesses. The goal
however, would be to elimnate, to the extent possible, the discovery abuses that
often characterize civil litigation

4. Procedure

It is suggested that a prelimnary hearing be conducted by the panel (probably by
conference call) in order to arrange for the production of documents and the
preparation of witness lists in order to organize nore efficiently the procedure.
Witten subnissions prior to hearing would al so be allowed. The ability to conpel
t he attendance of w tnesses would apply. Wthin a prescribed period of time the
panel woul d conduct a hearing and recelve testinony and ot her evidence, including
sonme |l evel of participation by designated experts if desired. The panel would then
render a witten final and binding decision within a relatively brief period setting
forth the reasons for their decision including findings and concl usi ons.

5. Renwedies

There would be no limt on statutory renedi es. Whatever relief would be available
had the matter proceeded in court could be awarded by the arbitrati on panel
i ncludi ng. where appropriate, granting of tenure, pronotion, backpay, conpensatory
and punitive danmages, and attorney's fees.

6. Expenses
It is suggested that the participating institution involved would bear the
expenses of the panel and the hearing, except for the costs of counsel for the
faculty menber, where not ordered paid to a prevailing faculty menber by the panel
*151 CONCLUSI ON
A variety of industries, including construction, securities, and international

trade have enbraced ADR as a neans of dispute resolution. For the reasons di scussed
here, universities and colleges, and their faculties, may well find that their



nmutual interests would be well-served by followi ng these exanples. The United States
Suprene Court has set the stage for this type of reformwith its decisions in G I ner
and Circuit City. This devel opnent presents an opportunity for academ a worthy of
very careful consideration.

The ultimte acconplishnment of this new approach would be to keep acadenic
deci sions within acadenmia while at the same tine protecting the rights and providing
a better forumfor faculty nenbers who believe decisions have been nade for inproper
reasons.
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