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. 1 NTRODUCTI ON

The "matter of public concern” test is the threshold inquiry courts use to
det erm ne whether a public enployee's expression falls within the bounds of
constitutionally protected speech. This test has been extended into the real mof
acadenmia, and it is now used to determine the First Amendnent val ue of professors
expression as well. Under the test, a professor's expression nust relate to a matter
of political, social, or other concern to the comunity to gain protection under the
First Anmendnent.

What expression qualifies as a matter of political, social, or other concern to
the conmunity? For nany reasons, this is a difficult question to answer both in
ordi nary public enploynent situations and in academ a. |Indeed, this article includes
many cases where different courts (and different Justices) view the sane set of
facts, and come to opposite conclusions on whether the expression at issue pertained
to a matter of public concern. This article will trace these free speech cases
arising in the acadenic environnment in order to determ ne what expression falls
within the anmbit of public concern and what expression does not. Despite the gray
areas between public and private concern, an analysis of these cases can el ucidate
trends and provide insight for the professor-plaintiff attenpting to evaluate a free
speech case

Public concern cases involving professors tend to arise in one of four different
contexts: faculty expression concerning the internal affairs of the institution
faculty expression notivated by personal interest; faculty expression made in
private and not shared with the public; and vulgar or derogatory |anguage enpl oyed
by faculty in the classroom In this article | will argue that, in each of the four
contexts, courts have not al ways been sensitive to the special differences between
ordi nary public enploynent and enpl oynent at an institution of higher education
Also, in all four contexts, it is clear that the matter of public concern test does
not enconpass the traditional notions of protection offered by acadenic freedom

To explain the trends in public concern jurisprudence, it is helpful to reviewthe
hi story of constitutional protection for public enployee free expression. *670 Part

Il of this article will reviewthe rise of First Anendnent protection for acadenic
freedom the devel opnment of the public concern test, and acadenic standards for free
expression. Part Il will describe the current procedural hurdles that plaintiffs

and defendants nust naneuver when a professor's free speech rights are being
litigated. Part |1V contains an analysis of public concern cases in terns of the four
categories listed above. Finally, Part V presents academic criticismof the matter
of public concern test and alternative | egal standards for determ ning the First
Amendnent val ue of professors' expression

Pr of essors nust exercise caution when relying on the First Anendrment or academc



freedomto shield their expression fromretaliation because only speech on matters
of public concern enjoys protection under the Constitution. The plaintiff-professor
bears the burden of clearing this elusive hurdle of public concern before proceeding
any further in the litigation. And, as Part IIl will illustrate, whether the
expression relates to a matter of public concern is just the first of many hurdles
that a professor nust clear in litigating a free speech claim Between the

i mposition of nore procedural hurdles and the nmodern trends in public concern

anal ysis, the scope of professors' protected speech has been |imted.

1. H STORY
A. Devel opnent of Academ ¢ Freedom

Before the "matter of public concern test" was adopted in 1968, public enployee
free speech rights were frequently eval uated under the "rights/privilege" approach
Under this approach, public enploynent was viewed as a privilege. As a condition of
this privilege, public enployees waived their rights to free expression. [FNi1]
Aiver Wendell Holnmes, Jr., when he was a justice on the Suprene Judicial Court of
Massachusetts, provided an exanple of the rights/privilege approach when he decl ared
in MAuliffe v. City of New Bedford [FN2] that a police officer who commented on
politics "nmay have a constitutional right to talk politics, but he has no
constitutional right to be a policeman.” [EN3] Later cases rejected Justice Hol nmes
rights/privilege approach and the inplication that First Amendnent rights are waived
upon gai ning public enploynent. [FN4] However, the rights of the public enployee did
not evolve into nodern precepts overnight. Rather, a series of cases first broadened
t he associ ational rights of public enployees, devel oped academ c freedomas a
recogni zed First Anendnment right, and later led to the devel opnent of the nmatter of
public concern test. In analyzing these cases, it is inportant to note that academc
freedomfirst developed in contexts where outside actors attenpted to interfere with
individuals within the institution. Later acadenic freedom cases enploying the
public concern test typically *671 involve intra-institutional conflict, where a
prof essor alleges that the college adm nistration itself has puni shed protected
expr essi on.

In Weman v. Updegraff, [FEN5] the Suprene Court initiated the process of
articulating significant protections for the associational rights of public
enpl oyees. In Wenan, a citizen nanmed Paul Updegraff sued to enjoin state officials
from paying certain staff and faculty nmenbers of Okl ahoma Agricultural and
Mechani cal Col | ege. These staff and faculty nenbers had refused to take a loyalty
oath. At the tinme, an Cklahonma statute required state enpl oyees to swear that they
had not been nor woul d ever become nenbers of "subversive" groups. [EN6] The staff
and faculty nenbers in question intervened in the suit, asserting Due Process and
Contracts C ause violations. Updegraff was successful in the District Court of
&l ahoma County, where the loyalty oath was upheld and the State ordered to
termnate the faculty and staff nenbers. The Suprenme Court of Okl ahoma uphel d the
| ower court decision, which led the intervenors to appeal to the Suprenme Court.

[ EN7]

In reviewi ng the Cklahoma statute, Justice Cark recognized that the state
| egi slature pursued a valid interest in national security by requiring |loyalty oaths
of state enpl oyees. The Court reasoned, however, that the national security interest
nmust be pursued without infringing the rights of citizens. [EN8] This particul ar
loyalty oath, the Court said, infringed those rights by violating the Due Process
Cl ause of the Fourteenth Anendnent. The violation stemmed fromthe fact that

associ ation al one determ nes disloyalty and disqualification; it matters not

whet her associ ation existed innocently or knowi ngly. To thus inhibit individua
freedom of novenent is to stifle the flow of denpcratic expression and controversy
at one of its chief sources .... Indiscrimnate classification of innocent with
knowi ng activity must fall as an assertion of arbitrary power. The oath offends due

process. [FNI]

Justice dark's opinion concluded, "constitutional protection does extend to the
public servant whose exclusion pursuant to a statute is patently arbitrary or



di scrimnatory." [FENLO]

Justices Black and Frankfurter wote concurring opinions in Wenan that focused on
the free speech inplications of loyalty oaths. Justice Black wote:

*672 W nust have freedom of speech for all or we will in the long run have it
for none but the cringing and the craven. And | cannot too often repeat ny belief
that the right to speak on natters of public concern nust be wholly free or
eventual ly be wholly lost. [EN11]

Similarly, Justice Frankfurter's concurrence in Wenan focused on the inportance of
academ c freedom

It is the special task of teachers to foster those habits of open- m ndedness
and critical inquiry which al one make for responsible citizens .... Teachers nust
fulfill their function by precept and practice, by the very atnosphere which they
generate; they nust be exenplars of open- mindedness and free inquiry. They cannot
carry out their noble task if the conditions for the practice of a responsible and
critical mnd are denied to them [FEN12]

Foll owi ng Wenan, a series of loyalty oath cases further devel oped the rights of
t he public enpl oyee. These cases laid the foundation for constitutional protection
of academc freedom In Sweezy v. New Hanpshire, [FN13] a statute enpowered the New
Hanpshire Attorney General to conduct investigations into the loyalty of state
enpl oyees. When call ed before the Attorney General for questioning, Paul Sweezy, a
faculty menber of the University of New Hanpshire, read a prepared statenent and
refused to answer questions that "transgress[ed] the limtations of the First
Amendnent . " [EN14] The Attorney General sunmoned Sweezy to testify again later in
the year. In the second proceeding, the Attorney General questioned Sweezy regardi ng
his affiliation with the "Progressive Party," and whether he had advocated or taught
Mar xi st or socialist ideals in class. [EN15] Sweezy again refused to answer these
guestions. To force conpliance with the investigation, the Attorney General then
sumoned Sweezy to a county superior court where Sweezy was asked to testify as a
witness in the presence of a judge. Sweezy refused, and was found in contenpt of
court. [FN16] The Suprenme Court of New Hanpshire upheld Sweezy's contenpt conviction
upon appeal. Sweezy appeal ed fromthat decision, and gai ned revi ew by the Suprene
Court of the United States on certiorari. [EN17]

*673 Three justices joined Chief Justice Warren's plurality opinion in Sweezy. The
plurality said that the Attorney General's actions in exposing past politica
associations and in questioning the content of university |lectures through
conpul sory disclosure violated Due Process and constituted an invasion of Sweezy's
liberty in acadeni c freedomand political expression: "W believe that there
unquestionably was an invasion of petitioner's liberties in the areas of acadenic
freedom and political expression--areas in which government should be extrenely
reticent to tread." [FEN18] The Attorney CGeneral's actions noved Chief Justice Warren
to offer this defense of protection for academ c freedomin a denocracy:

The essentiality of freedomin the comunity of American universities is al nost
sel f-evident. No one should underestinmate the vital role in a denpcracy that is
pl ayed by those who guide and train our youth. To inpose any straight jacket upon
the intellectual |eaders in our colleges and universities would inperil the future
of our Nation. No field of education is so thoroughly conprehended by nan that new
di scoveri es cannot yet be nmade. Particularly is that true in the social sciences,
where few, if any, principals are accepted as absol utes. Schol arship cannot flourish
in an atnosphere of suspicion and distrust. Teachers and students nust always remain
free to inquire, to study and to evaluate, to gain new maturity and under st andi ng;
otherwi se our civilization will stagnate and die. [FN19]

Justices Frankfurter and Harlan concurred, reasoning that the attorney general's
i nvestigation violated Due Process. The concurring justices, however, used different
| anguage to enphasi ze the inportance of acadenic freedom

For society's good--if understanding be an essential need of society-- inquiries
i nto [ant hropol ogy, econom cs, |aw, psychol ogy, sociol ogy and rel ated schol arshi p],
specul ati ons about them stinulation in others of reflection upon them nust be |eft
as unfettered as possible. Political power nust abstain fromintrusion into this
activity of freedom pursued in the interest of wi se governnent and the people's



wel | - bei ng, except for reasons that are exigent and obviously conpelling. [FEN20]

Fol | owi ng t hese pronouncenents, the Court again visited the issue of |loyalty oaths
and foreshadowed a bal ancing test for the future acadenic freedom cases in Keyishian
v. Board of Regents. [FN21] That case had its origins in the nmerger of the
Uni versity of Buffal o, which had been a private university, into the New York State
University system As enployees of the system faculty and staff of the forner
University of Buffalo were required to sign anti-Comunist |loyalty certificates.
Sone of those Buffal o enployees refused to do so. At the tine, state enpl oynent was
condi ti oned upon conpliance with *674 the "Feinberg Law," a conpl ex series of
regul ati ons designed to prevent public enpl oyment of "subversive" persons. [FN22] As
a result of non-conpliance with the certificate requirenent, university officials
did not renew the teaching contract of Harry Keyishian, an English instructor
Oficials also dismssed a part-time lecturer who refused to answer a question under
oath regarding affiliation with subversive groups. Two other faculty nenbers, who
were still under contract, were allowed to continue teaching but were subject to
di sci pline pending the outcone of litigation. [FN23] The faculty and staff nenbers
pursued declaratory and injunctive relief in federal court, but, after sone
hesitation, a three-judge panel of the Western District of New York upheld the
validity of the Feinberg Law. [FEN24] The Suprenme Court noted probable jurisdiction
over the case and reversed. [FN25]

Witing for the majority of the Suprene Court, Justice Brennan invalidated, as
vi ol ative of Due Process, provisions of the statutory scheme that required a loyalty
certification. New York had a legitinmate and substantial interest in protecting its
educati onal system from subversion, he said, but that interest "cannot be pursued by
nmeans that broadly stifle fundanental personal liberties." [FN26] Quoting Suprene
Court precedent, [FN27] Justice Brennan articulated a strong standard for protection
of associational rights that resenbled a strict scrutiny test:

W& enphasi ze once again that "[p]recision of regulation nmust be the touchstone in
an area so closely touching our nost preciousfreedons,” "[f]or standards of
perm ssi bl e statutory vagueness are strict in the area of free expression ....
Because First Anendnent freedonms need breathing space to survive, governnent may
regulate in the area only with narrow specificity."” New York's conplicated and
intricate schene plainly violates that standard. Wen one nust guess what conduct or
utterance nay lose himhis position, one necessarily will "steer far wi de of the
unl awful zone ...." [EN28

Justice Brennan al so noted that:

Qur Nation is deeply committed to safeguardi ng acadeni c freedom which is of
transcendent value to all of us and not nerely to the teachers concerned. That
freedomis therefore a special concern of the First Anendnent, which does not
tolerate laws that cast a pall of orthodoxy over the classroom [FN29]

*675 Three other justices joined Justice Clark, who had witten the opinion
invalidating the Wenan loyalty oath, in dissenting fromthe majority opinion in
Keyi shian. Justice Cark issued a strong critique of Justice Brennan's reasoning,
which, in a "blunderbuss fashion ... [nmade] it difficult to grasp the true thrust of
its decision." [EN30] Justice Cark dissented on a broad range of issues, pointing
out that Board of Trustees no longer required the certificate and oath and that the
faculty and staff nmenbers had not exhausted their administrative renmedies. Wile
never citing Weman, Justice Clark also objected to the precedent set in Keyishian
finding it inconsistent with "over 15 years of this Court's history." [FEN31] Justice
Cark noted, furthernore, that two of the statutes stricken in the najority decision
could not be enforced against the plaintiff-appellants because those statutes
applied only to civil service and high school enployees. [FN32] Justice Cark's
di ssent was not limted to argunments for judicial consistency and restraint.
Utimately, Justice dark concluded that the New York loyalty oath was justified
under a state's interest in "self-preservation." [FN33] He wote:

[The issue] is sinmply this: May the State provide that one who, after a hearing
with full judicial review, is found to have willfully and deliberately advocat ed,
advi sed, or taught that our Governnent should be overthrown by force or violence or
other unlawful neans ... is prima facie disqualified fromteaching inits



university? My answer, in keeping with all of our cases up until today, is "Yes"
[ FN34]

Despite this strong | anguage, Cark's opinion was the mnority one. Acadenic
freedom had becone a "special concern of the First Amendnent." [FN35

A recent decision fromthe Fourth Circuit Court of Appeals deserves nention here.
In Uofsky v. Glnore, [FN36] six professors challenged a Virginia statute that
prohi bited state enpl oyees from accessing "sexually explicit" nmaterials on conputers
that are owned or leased by the state. A provision in the statute allowed state
enpl oyees to access the prohibited materi als when pursui ng approved research or when
perm ssion fromcertain agency heads had been obtained. [FN37] The professor-
plaintiffs in Urofsky alleged that the prohibition nevertheless violated the
academ c freedom of professors. The professors were successful in the District
Court, where the statute was invalidated on First Anendnent grounds at summary
judgment. [FN38] On review, the Fourth Circuit reversed, finding that the statute
did not infringe any right to *676 acadenic freedom [FN39] The court reasoned that
the right of academc freedom if it exists at all, inheres in the institution
rather than the individual professors. [FNAQ] Since the statute allowed an
institution to determ ne approved research, the court said, no violation of the
institutional academi c freedom could occur under the statute. [FN41

According to the Fourth Circuit, academc freedom for individual professors is a
professional normrather than a constitutional right. [FNA2] To reach this
concl usion, the court distinguished both Sweezy and Keyi shian as relying upon Due
Process grounds rather than academ c freedom [FN43] Further, the court
characterized these cases as supporting an institutional rather than an individua
right to acadenmic freedom [FN44] The court also relied upon Epperson v. Arkansas
[ ENA5] and Edwards v. Aguillard [FENA6] to reject the notion of an individual right
to academc freedom [FN47] In both Epperson and Edwards, the Suprene Court
i nval idated statutes that interfered wth or prohibited the teaching of evolution
In both cases, the statute in question was invalidated on Establishment C ause
grounds. The Fourth Circuit reasoned that both Epperson and Edwards provided the
Court with an opportunity to articulate an individual right to acadenm c freedom yet
the Court failed to do so. [FN48] This failure, the Fourth Crcuit said, represents
an unwi | lingness to create a constitutional right to academ c freedomin individual
teachers. [FN49

Urof sky aside, the rights of public enpl oyees have progressed greatly since the
days of application of the rights/privilege doctrine. The Keyi shian-era deci si ons
mar ked a change in the | aw governing public enploynment froma regi me of waiver of
First Anmendnent rights to a systemwhere the state could regul ate association only
with narrow specificity. Keyishian, according to Professor Richard H Hiers,
represents the "high water mark" for acadenmic freedomin American courts. [EN50] One
year after Keyishian was decided, the Suprene Court articulated the standard by
which it would measure free expression cases for the ordinary public enployee:
whet her expression centered on a matter of public concern. [EN51] Later, this
standard for ordinary public *677 enpl oyees was extended to the hi gher education
context, and to the speech of college and university professors. [FN52

B. The Mddern Standard: Matters of Public Concern

Pickering v. Board of Education [EN53] and its progeny help to define the critica
el ement in a nodern public enployee freedom of speech case: whether the expression
centered on a matter of "public concern.” In Pickering, a county board of education
di sm ssed Marvin Pickering, a public high school teacher, for witing a letter to a
| ocal newspaper. The teacher wote critically of the local school board, its
handl i ng of bond issue proposals, its allocation of finances, and its suppression of
teachers' adverse opinions to an upcom ng tax increase. [FEN54] At a hearing required
by state law, the school board based Pickering's disnissal on false statenents in
the letter, danage to the reputations of |ocal school officials, and for disruption
of the educational process. [EN55] Pickering sought reinstatenent by bringing suit,
but the Board's decision to disniss Pickering was upheld in the Circuit Court of



W1l County and on appeal to the Illinois Supreme Court. [FN56] On appeal, the
Suprene Court of the United State noted probable jurisdiction over Pickering s case
and reversed. [FEN57]

In reversing Pickering' s dismssal, the Suprenme Court held that "statenents by
public officials on matters of public concern nust be accorded First Anendnent
protection despite the fact that the statements are directed at their nom na
superiors." [FEN58] The Court found that sone of Pickering's statements in the letter
were false. It went on to say, however, that the interest in having debate on
matters of public interest is so great that the public officials defamed by the
statement would have to prove "actual malice" on Pickering's part before they could
coll ect damages fromhim [FEN59] In addition to expressing strong support for the
First Anendnment val ue of public enpl oyees' speech, the Pickering Court articulated a
new rule for protection of this expression: to gain constitutional protection for
their expression, public enployees nust coment upon natters of public concern
subject to a balancing test of relative enployee and enpl oyer interests. [FEN60] The
Court found that Pickering's letter did constitute expression on matters of public
concern and that Pickering's interest in expression outweighed his enployer's
interest in maintaining an efficient school system [FN61]

Pi ckering presents problens for the nodern-day professor-plaintiff because,
al t hough it described guidelines for determning public concern, it *678 failed to
define public concern with any specificity. The Court cited an "enornous variety of
fact situations"” that would prevent any attenpt to "lay down a general standard
agai nst which all such statenents may be judged." [EN62] By not defining public
concern, the Court forced plaintiffs to infer the standard from post-Pi ckering
cases, which is not an easy task. Furthernore, Pickering concerns a high schoo
teacher, rather than an enpl oyee of a college or university. In later cases, when
professors alleged that their institution disciplined themin violation of free
expression, courts applied the Pickering standard wi thout spelling out the
di fference between routine public enployees and professors who teach at public
institutions. [EN63

Later Suprene Court cases further defined the Pickering standard for matters of
public concern. In doing so, however, the Court erected higher barriers for
plaintiffs' actions and limted the scope of matters of public concern. None of
t hose cases involved a college or university professor, but the linitations defined
by the Court are inportant to nodern free expression actions by those in higher
education. In Connick v. Myers, [FN64] for exanple, Sheila Myers was fired for
circulating a questionnaire to cowrkers. Myers, an Assistant District Attorney in
Ol eans Parish, Louisiana, circulated the questionnaire to protest her transfer to
anot her departnent. Myers thought that her transfer would violate ethical duties, as
she was to prosecute suspects in a section of the crimnal court where she had
previ ously counsel ed individuals. [EN65] Wen one of Myers' supervisors told her
that none of her coll eagues shared her concerns about the ethical conflict of
interest involved in the transfer, Myers said she would research the issue. [FN66
She did that by distributing a questionnaire to coworkers during a |unch hour. The
guesti onnai re guaranteed anonymty, and requested coworkers to conment on office
i ssues, including transfers, the existence or not of an office "runor nill," the
performance of other office enployees, office norale, pressure to work on politica
canpai gns, honesty of co-workers, and the possibility of creating a grievance
committee. [FEN67] Connick, the District Attorney, dismssed Myers for circulating
this questionnaire. Myers then brought suit in federal court alleging that she had
been retaliated agai nst for protected expression. [FN68] The District Court for the
Eastern District of Louisiana ordered Myers' reinstatenent, back pay, and
conpensat ory danages. [FN69] Conni ck appeal ed, *679 but the Fifth G rcuit upheld the
District Court's opinion. [FEN70] Connick appeal ed agai n, gai ning Suprene Court
review by certiorari. [FN71

In evaluating Myers' claim the Suprene Court held that enpl oyee expressi on nust
be evaluated in light of the "content, form and context of a given statenent, as
reveal ed by the whole record." [FEN72] Applying this analysis, the Court found that
all the issues on Myers' questionnaire except one failed the matters of public
concern test. [FN73] Only a question regarding enployer pressure to participate in



political canpaigns was held to be a matter of public concern. [EN74] The Court
characterized Myers' questionnaire as a personal grievance, a subject that in nopst
circunstances is not appropriate for federal court review [FN7/5] In dicta, the
Court said that: "Wiile as a matter of good judgrment, public officials should be
receptive to constructive criticismoffered by their enployees, the First Amendnent
does not require a public office to be run as a roundtable for enpl oyee conplaints
over internal office affairs." [FEN/6] Saying that Myers did not seek to informthe
public of official wongdoing, the Court refused to "constitutionalize [an] enpl oyee
grievance." [FN77

Connick is inportant for two reasons: First, Connick establishes that public
enpl oyee speech nust be evaluated by its "content, form and context ... as reveal ed
by the whole record.” [EN78] Second, Connick limts the scope of protected
expression by classifying sone internal office disputes as personal grievances that
are not matters of public concern, except under the npbst unusual circunstances.

FN79

In Rankin v. MPherson, [FN80] Ardith MPherson, a Deputy Constable in the office
of the Constable of Harris County, Texas, was disnissed for making a comment to a
cowor ker. Upon hearing of an attenpted assassination on forner President Reagan's
life, McPherson had said, "[If] they go after himagain, | hope they get him"

[ ENB1] A supervisor reported this statenent to the Constable, Walter Rankin, who
conducted an investigation and dism ssed her. [FN82] MPherson brought suit in
federal court, but the District Court for the Southern District of Texas, ruling on
a notion for sunmary judgnent, upheld her discharge. [FN83] On appeal, the Fifth
Circuit Court of Appeals reversed and remanded, finding that unresolved naterial

i ssues of fact precluded summary *680 judgnment. [FN84] On remand, the District Court
again found for Rankin, ruling fromthe bench that the statement MPherson nade was
not protected speech. [EN85] The Circuit Court reversed again, finding that
McPherson's speech was protected and that the governnent's interest in nmintaining
efficiency did not outwei gh McPherson's interest in free expression. [FEN86] The
Circuit Court then remanded the case to the District Court for a determ nation of
damages. [FN87] Rankin then applied for, and was granted, certiorari by the Suprene
Court. The Supreme Court affirmed the Gircuit Court in a five-to-four opinion
witten by Justice Marshall. [FN38

During Rankin's investigation, MPherson adnitted to making the coment, and
affirmed that she "meant" what she said. [FN89] As an aside, the Supreme Court, in a
footnote, recognized an anbiguity in what MPherson may have "neant." [FEN90] The
Court noted that she could have nmeant that she disliked the president, or that she
approved of political assassination. [FN91] The Court renmarked that this "anbiguity
makes evident the need for carefully conducted hearings and preci se and conpl ete
findings of fact." [FN92] This topic is discussed nore fully bel ow.

The Court found that the facts of Rankin supported a finding for MPherson
despite her apparent status as a | aw enforcenment officer. The Court recognized that:
"Vigilance is necessary to ensure that public enployers do not use authority over
enpl oyees to silence discourse, not because it hanpers public functions but sinply
because superiors disagree with the content of enployees' speech." [EN93] Vigilance
in exam nation of the facts of Rankin illustrated that public disruption was highly
i mprobabl e: all enpl oyees of the office, regardless of their job function, were
call ed "Deputy Constables." [FEN94] MPherson's job was purely clerical. [FN95] She
worked in an office wi thout public access or a telephone as a data entry clerk for a
civil court. [FN96] Furthernore, the conmment in question arose froma private
conversation that was political in nature. [FN97] Taking these facts into account,
the Court found that MPherson's statements plainly dealt with a matter of public
concern. [FN98] The Court noted: "The inappropriate or controversial character of a
statenment is irrelevant *681 to the question of whether it deals with a natter of
public concern.” [EN99] Further, finding that MPherson's expression did not cause
wor kpl ace disruption, the Court held that the discharge violated her First Anendment
rights to freedom of expression. [FN10O] Note that Rankin elevated the determn nation
of whether the expression was a matter of public concern to a threshold inquiry.
[FN101] Plaintiffs now have to prove that their expression is a matter of public
concern before a court will proceed to balance interests. [FN102]



Justice Scalia registered a strong dissent in Rankin, conmmrenting that enpl oyees of
| aw enf orcenent organi zati ons should not be pernmitted to "ride with the cops and
cheer for the robbers.” [FEN103] Justice Scalia argued that MPherson's coment did
not deserve constitutional protection, as the comment was different in nature from
t he expression found to be a matter of public concern in Pickering and Conni ck
[ EN104] He vi ewed McPherson's comment as resenbling an advocacy of violence or a
threat against the president, two categories of speech unprotected by the First
Amendnent. [FN105] Furthernore, he argued, any interest MPherson had in nmaking the
conment shoul d have been outwei ghed by the governnment's interest in maintaining an
efficient workplace. [FN106] Rankin had inportant interests in nmaintaining the
confidence of the public, Justice Scalia said, and those interests would be
underni ned by tol erating enpl oyees who advocate "that the president [shoul d] be

killed." [ENLO7]

I n Pickering, Connick, and Rankin, there was no dispute about the substance of the

public enpl oyee's expression. In Waters v. Churchill, [FN1O8] the Court set down a
rule for situations in which the parties disagree about the nature of the utterance.
In Waters, Cheryl Churchill, a nurse at a public hospital enployed on an "at-wll"
basis, made comments critical of the hospital to a coworker during a break. [FN109]
A hospital supervisor investigated the coments, Churchill's past behavior, and
Churchill's attitude, and concluded that the conments were disruptive and negati ve.

[EN110] The supervisor's research reveal ed that Waters had di sparaged the hospita
and its admnistration, and that this behavior adversely affected the workpl ace.
[EN111] For that reason, Ms. Churchill was fired.

Churchill clainmed that she had criticized a "cross-training" policy for nurses and
t he deci sion-maki ng of the Vice President for Nursing at the hospital. *682[ FN112]
Churchill was concerned that the cross-training policy, where nurses substituted for

staff shortages in other departnments of the hospital, endangered the quality of care
for patients. [FN113] Churchill alleged that her conments constituted protected
expression and that she was illegally disnm ssed for expressing them [FN114]
Churchill brought suit in federal court, where the District Court for the Central
District of Illinois held that neither version of the conversati on was protected,
and even if either version were protected, the potential for disruption due to M.
Churchill's coments negated any interest that she m ght have had 1 n expressing
hersel f. [EN115] The Seventh Circuit Court of Appeals reversed, holding that the
speech, viewed in a light nost favorable to Churchill, pertained to a matter of
public concern, and that the expression was not disruptive. [FN116] The Suprene
Court granted certiorari and held in a plurality opinion that Churchill's speech was

not protected. [FN117]

For purposes of public concern analysis, the Court used the enployer's version of
Churchill's coments. The Court concluded that Churchill's expression, according to
the hospital's version of the facts, did not satisfy the public concern test.
[EN118] In addition, the Court said, even if one of the two versions did constitute
a matter of public concern, the disruptive effects of the speech woul d have negat ed
any interest Churchill would have had in the expression. [FN119] There are two
i mportant principles to glean fromWaters: first, where there is a disagreenent over
the content of an enpl oyee's expression, the enployer must conduct a reasonable
investigation to determne what was actually said. [FN120] The enpl oyer's
i nvestigation will, however, not be limted by the legal rules of evidence or
procedure--that is, the enployer may rely on hearsay, past actions of the enployee,
and ot her evidence that m ght be excluded froma court hearing. [FN121] Second, a
court will give deference to the enployer's reasonabl e concl usi ons about what was
said, and to reasonable predictions of disruption that mght flow fromthe
enpl oyee' s expression. [FN122] In cases where the plaintiff alleges that the
enpl oyer made an inaccurate concl usion about the content of the enpl oyee's speech
t he enpl oyee may still have state or federal statutory remedies. [EN123]

The Pickering Iine of public concern cases solidified several rules for the
protection of public enployee's speech. Pickering protected enpl oyee *683 speech
where it is a matter of public concern, subject to a bal ancing of enployee and state
enpl oyer interests. [FN124] Connick established that the content, context and form



of the expression must be used to evaluate public concern, and that persona
grievances are not matters of public concern. [FN125] Rankin established that the
matter of public concern test is a threshold inquiry that nust be proved by the
plaintiff before an inquiry into the bal anci ng of enpl oyee and enpl oyer interests.

[ FN126] Waters granted deference to the state as enployer in investigating and
determ ning the content of and potential for disruption of an enpl oyee's expression
[EN127] Connick, Rankin, and Waters, in further defining the notion of public
concern, limted the scope of protected expression for public enpl oyees.

C. Academi c Standards of Free Expression

Wel | before Weman, Sweezy, Keyishian, or the Pickering line of public concern
cases, the Anerican Association of University Professors (AAUP) devel oped the
sem nal witing on academ c freedom The 1940 Statenment of Principles on Academc
Freedom and Tenure. [FN128] The 1940 Statenent, which has been adopted by nore than
150 organi zations in higher education, [FN129] sets out broad protections for
academ c expression. Here is what it said under the heading "Academ c Freedom™

(a) Teachers are entitled to full freedomin research and in the publication of

the results, subject to the adequate performance of their other acadenmic duties ....

(b) Teachers are entitled to freedomin the classroomin discussing the subject,
but they should be careful not to introduce into their teaching controversial matter
whi ch has no relation to their subjects ....

(c) College and university teachers are citizens, nenbers of a |earned
profession, and officers of an educational institution. Wen they speak or wite as
citizens, they should be free frominstitutional censorship or discipline, but their
special position in the comunity inposes special obligations. As scholars and
educational officers, they should remenber that the public nay judge their
profession and their institution by their utterances. Hence they should at all tines
be accurate, should exercise appropriate restraint, should show respect for the
opi nions of others, and should nmake every effort to indicate that they are not
speaking for the institution. [FEN130]

Al though it has been refined over the years, the 1940 Statenent still stands for
the proposition that professors nust have broad freedom of expression tenpered by
responsi bility and thoughtful ness. Consistent with the Statenent, the adm ni stration
of a college or university should ensure that faculty instruct within their areas of
expertise and assignnent. [FEN131] But, "university professors nay not be ordered
what to teach and what not to teach to their students, and surely not what exanples
may or may not be used, what tone to take, what readings to stress, and so on."

[ EN132]

As will be noted below, courts do quote the 1940 Statenment and ot her AAUP
policies, but they have not protected expression to the extent endorsed by the AAUP

and others. [FN133]

I'1l. CURRENT PROCEDURAL HURDLES

The matter of public concern test constitutes the principal hurdle that plaintiffs
must clear in litigating a public institution's alleged infringement of protected
expression. [FN134] The plaintiff nust show that the expression may be "fairly
characterized as constituting speech on a matter of public concern.”™ [EN135] This
determ nation is a question of |law for the court and nmust be based on an anal ysis of
"content, form and context of a given statenment, as reveal ed by the whole record."

[ EN136] Additional hurdles also exist. After it is satisfied that a professor's
speech related to a matter of public concern, a court will engage in a bal ancing
test to determine the relative interests of the parties. [FN137] It will weigh "the
interests of the [enployee], as a citizen, in comenting upon natters *685 of public
concern,"” against "the interest of the State, as an enployer, in pronmoting the
efficiency of the public services it perforns through its enployees." [FN138] The
state bears the burden of justifying the discipline, but the difficulty of the
burden varies dependi ng upon the nature of the enpl oyee's expression. The nore



directly and inportantly the expression bears upon topics of public concern, the
greater the governnment's burden of proving actual or potential disruption. [FN139]

Factors included in the balancing test include: "[Whether the statenent inpairs
di scipline by superiors or harnony anong co-workers, has a detrinental inpact on
cl ose working relationships for which personal |oyalty and confidence are necessary,
or inpedes the performance of the speaker's duties or interferes with the regul ar
operation of the enterprise."” [FN140] Underlying this balancing test is the
principal established in Pickering that: "[T]he State has interests as an enpl oyer
in regulating the speech of its enployees that differ significantly fromthose it
possesses in connection with regulation of the speech of citizenry in general."
[FN141] In Waters, this sane principal was stated nore forcefully: "[T]he governnent
as enpl oyer indeed has far broader powers than does the governnent as sovereign" and
an enpl oyer's reasonabl e prediction of disruption can justify puni shnent for
protected speech. [FN142]

Plaintiffs nust also show that the expression at issue was a substantial cause of
the state enployer's retaliation. [FN143] This is a question of fact for the jury.
[ EN144] Additionally, an educational institution nmay escape liability where, even in
t he absence of protected conduct, it can show by a preponderance of the evidence
that it would have disciplined a professor on other grounds. [FN145] This is terned
t he "same decisi on anyway" defense: the enployer could have disciplined the enpl oyee
regardl ess of the protected expression. [FN146] The defense was created to avoid
pl aci ng an enployee "in a better position as a *686 result of the exercise of
constitutionally protected conduct than he woul d have occupi ed had he done nothing."

[ EN147]

Qualified i nmunity nay becone an issue when professors assert that the institution
or its officers violated the First Arendnent. Qualified immunity shields public
officials acting under their discretionary authority fromliability when sued in
their individual capacities unless they abridge "clearly established ..
constitutional rights of which a reasonabl e person would have known." [FN148]
Qualified imunity shields those officials fromnonetary danages; they are stil
subject to injunctive, equitable, or declaratory relief. [FN149] Qualified i mmunity
satisfies the "need to protect officials who are required to exercise discretion and
the related public interest in encouraging the vigorous exercise of officia
authority." [FEN150] Sone circuits read the qualified inmunity defense quite
liberally. The Eleventh Circuit, for exanple, has held that defendants who raise
qualified inmunity in 42 U.S.C. 8§ 1983 suits are shielded "except in the
extraordi nary case where Pickering balancing would Iead to the inevitable conclusion
that the di scharge of the enployee was unlawful." [FN151] The problemwith this
standard for qualified immunity is that it is difficult to predict what the highly
fact-sensitive Pickering public concern and bal ancing tests will yield. Accordingly,
when state actors enjoy protection fromliability except where their actions would
inevitably fail the Pickering test, there is potential for chilling of protected
speech.

Finally, there is an enmergent requirenment that professor-plaintiffs nust have
comented on matters of public concern in their role as a private citizen rather
than as a public enployee. [EN152] This distinction between job- related speech and
private-citizen speech is a result of the recently decided U ofsky v. Glnore.
[EN153] In Urofsky, the Fourth Circuit upheld a state statute prohibiting public
enpl oyees from accessing sexually explicit materials on the Internet. The court
reasoned that the restriction was valid because accessing explicit materials while
on the job could not constitute protected expression. [FN154] That is, since the
prohi bited activity applies to citizens only in their roles as state enpl oyees, the
statute did not restrict expression made in the *687 role of a private citizen on
matters of public concern. To conme to this conclusion, the court reasoned that the
state literally "purchases" the speech of the professors and other public enployees
by enpl oying them and providing Internet access. [FN155] Accordingly, the court
said, the state can control expression that it purchases. To do otherw se would give
enpl oyees "a First Anendnent right to dictate to the state how they will do their

jobs." [ENL56]



Urofsky is difficult to square with public concern precedent. [FEN157] The case
relies on a fal se anal ogy, and concl udes erroneously that protecting job-rel ated
speech woul d enpower enpl oyees to ignore their enployer's wi shes or act in defiance
of their directions. [FENL58] Nevertheless, for professor-plaintiffs in the Fourth
Circuit, Uofsky requires that their expression be nade in their role as a private
citizen to gain First Amendnent protection

I'V. THE MODERN CASES AND TRENDS

Prof essors' free speech clains tend to arise in four contexts: expression
concerning the internal affairs of the institution, expression notivated by persona
i nterest, expression nade in private and not shared with the public, and vul gar
| anguage or derogatory |anguage enployed in the classroom In all four contexts,
courts have not al ways been sensitive to the special nature of higher education
[ FN159] Sone courts apply secondary-school precedent to the *688 coll ege setting
wi t hout nention of the contextual differences. [ENL60] Wat is worse, courts that
equate either K-12 classroons or general public enployee cases with the university
setting ignore the special part context plays in public concern cases according to
| anguage enpl oyed in Connick. [FN161] Courts shoul d recogni ze the special context of
hi gher education and the inportance of acadenic freedom and act to broaden
protections for professors' expression. [FN162] Significant case | aw and sound
reasoni ng support drawing a distinction between expression made inside and outsi de
t he hi gher education context and providing greater protection to those in acadene.

[ EN163]

A. Internal Affairs of the Institution

Connick limted the scope of protected enpl oyee speech by establishing that sone
conflicts involving internal affairs of public offices are not matters of public
concern. OGtherwi se, the Court reasoned, "[E]very criticism... would plant the seed
of a constitutional case." [FN164] In order to avoid the ability of enployees to
turn an office dispute into a "cause cel ebre," [FN165] courts have *689 established
a high standard for show ng that expression bears upon a matter of public concern
when professors comment on the internal affairs of their institutions. Public
concern exists, the courts say, only where professors' expression "directly affects
the public's perception of the quality of education in a given academ c system"

[ EN166] Reasonabl e persons can, however, disagree on what issues "directly affect"
public perception of a school's quality. By further Iimting the scope of public
concern, Connick has nade predicting the outcone of public concern cases nore
difficult.

The Eleventh Circuit, in particular, has found that many inportant quality-
affecting issues in higher education are internal matters that do not deserve Fir st
Amendnent protection. These include salary |levels, [EN167] course syllabi, [FEN168]
tenure decisions, [FN169] and the quality of textbooks used by a departnent. [FN170]
Courts often cite two Eleventh Circuit high school cases to conclude that no public
concern exists at a college regarding internal affairs disputes. These deci sions
hel d that expression on course registration, [FN171] teaching assignments, [FN172]
and willingness to share jobs [EN173] were notivated by personal interest and were
therefore not matters of public concern

In sone internal affairs cases, which usually involve non-tenured professors,
courts have denied protection to faculty expression w thout performng a public
concern anal ysis. For exanple, academ c standards, [FN174] teaching nethods, [FN175]
and choice of classroommaterials and curriculum|[FNL76] are comonly *690 ruled to
be protected by the academi ¢ freedomof the institution, not that of the teacher
[EN177] Judges reason that affording constitutional protection to these issues would
keep the institution fromdefining and performng its educational mission. [FN178]

Jackson v. Leighton [FN179] illustrates the way courts soneti nes di spose of
internal affairs disputes. In that case, W Thonmas Jackson, an assistant professor
and departnment head enpl oyed by the Medical College of Chio (MCO spoke out



regarding a nerger of MCO with Tol edo Hospital. [FN180] After the Chio Cenera
Assenbly rejected this nmerger, he comented on a transfer of the MCO pediatric
division to Tol edo Hospital. [FN181] In exchange for the transfer of the pediatric
di vi si on, Jackson said, MCO would receive $4 mllion froma corporation called
ProMedi ca. [FN182] Jackson then criticized a tenure offer nade to a new professor
wi t hout a candi date search. The offer included full tenure, an institute

di rectorship, and nore space and resources than other professors received. [FN183]
Jackson al so advocated sending the Board of Trustees a no-confidence letter in
response to the MCO President's actions in supporting the nerger and tenure offer

[ EN184] Jackson's vigorous dissents frominstitutional policy resulted in his
renoval fromthe chairmanship of the Othopedic Surgery Division. [FN185] Jackson
filed suit for injunctive relief in federal court in the Northern District of Chio.
The court ruled for the college on sumrary judgment. [FN186] Jackson appeal ed, but
the Sixth Circuit Court of Appeals affirned on different grounds. [FN187]

The Sixth Crcuit ruled that Jackson's comments on the MCO nmerger with Tol edo
Hospital constituted matters of public concern. [FN188] The nerger coul d have
resulted in the closing of a state-funded coll ege and the nerger was debated in the
Ohi 0 General Assenbly. [FEN189] Furthernore, MCO provided nedical care to many in the
conmunity, making its closing inportant to the locality. [FN190] The court found,
however, that Jackson's conments on the transfer of the pediatric division and on
the disputed tenure offer were not natters of public concern. [EN191] The court
reasoned that the pediatric division transfer *691 did not threaten the existence of
MCO or affect the quality of health care provided in the area. [FN192] The court
found that the grant of full-tenure to the person in dispute involved interna
office politics and could "hardly be considered inportant to menbers of society.”
[FN193] Utimtely, the Sixth Crcuit upheld Jackson's renoval because his interest
i n expression was outwei ghed by the government's interest in operating a college
efficiently. [EN194] Furthernore, Jackson failed to prove that his protected
conments on the MCO nerger were a substantial cause of his renoval. [FN195]

O her courts have ruled that the following institutional affairs are matters of
public concern because they directly affect the public's perception of education
accreditation and educational standards as they relate to students' future
enpl oyment, [FN196] state public school curriculum [FEN197] racial oppression in the
curriculum [FN198] racial or ethnic discrimnation, [FN199] conpliance with
federal | y-mandat ed prograns for the disabl ed, [FN200] conpliance with affirmative
action progranms, [FN201] mi suse of public funds, [EN202] corruption or w ongdoi ng,

[ FN203] conplaints regarding a college official msrepresenting academ c
credentials, *692 [FN204] adnissions policies at | aw schools, [FN205] conplaints of
sexual harassnent, [FN206] and comments on gender equity problenms. [FN207]

Prof essors who coment on internal affairs issues nust exercise caution, as nmany
quality-affecting topics in higher education are not protected under the matter of
public concern test. Furthernore, as Jackson illustrates, discerning the difference
bet ween protected and unprotected speech is difficult.

B. Private Interests and Personal Gievances

Prof essors' speech intended only to further a "private interest," such as a
personal grievance, does not inplicate a matter of public concern. [FEN208] The
courts have ruled that judicial intervention in the private, interpersonal affairs
within a university would inpair institutional efficiency. [FN209] One nust,
however, consider that some degree of personal interest underlies nost speech
Accordingly, courts have recogni zed that expression delivered with m xed notives of
personal and public interest may nonethel ess be matters of public concern. [FN210]
In Maples v. Martin, [FN211] for instance, the Eleventh Crcuit Court of Appeals
held that a critical self-study distributed with m xed notives of personal and
professional interest to a visiting accreditation board was speech on a matter of
public concern. The authors of the self-study were faculty nenbers of the mechanica
engi neeri ng department at Auburn University. [FN212] They had opposed the
appoi nt nent of the mechanical engineering departnment head and had mai ntai ned an
ongoing conflict with himon salary issues, allocations of resources, and managenent
style. [FN213



*693 After years of intradepartnmental disputes, the professors surveyed ot her
faculty nmenbers in the departnent and submitted the results of the self-study to an
accreditation board. [FN214] In a tone critical of the department head, the self-
study highlighted the need for new faculty, additional funding and physical space,
and nore faculty involvenment in admnistrative decision-nmaking. [FN215] One of the
faculty menbers who hel ped performthe critical self-study hoped that it would
"denonstrate that [the departnment head] 'had to go."' [FN216] The accreditation
board reviewed the self-study and concluded that the infornmation collected pertained
to personnel and administrative matters, issues that were nerely tangential to the
accreditation process. [FEN217] The accreditation board did, however, visit the
departrment and found that intradepartmental conflict was "seriously disrupting the
educational process there and affecting faculty in other engineering prograns.”
[EN218] These findings led the institution's adnmnistration to transfer the
professors in question to separate departnents. [FN219] Despite the transfer, the
faculty menbers did not suffer loss of incone, rank, or tenure status. [FN220]

One of the professors, along with his co-plaintiffs, alleged that the transfer was
notivated by retaliation for protected speech. [FN221] He sued and lost in the
District Court and then appeal ed. [EN222] In reviewing the professor's claim the
El eventh Circuit recogni zed the intense personal conflict in the nechanica
engi neering departnent. [FN223] Neverthel ess, the court found that the self-study
exposed substantive issues that could influence the public's perception of the
qual ity of education provided by the departnent. [FN224] Specifically, it reveal ed
weaknesses in the curriculum inadequate facilities, |ow faculty-student ratios, and
poor performance of students on professional |icensing exanms. [FN225] The court
recogni zed that these issues could "endanger the ability of the Departnent to
prepare students for professional engineering careers." [FN226] Despite the
someti nes personal nature of the intradepartnmental conflict, the Eleventh Circuit
found that the self-study inplicated matters of public concern. [FN227] The court
concl uded that the self-study authors were sincere in their efforts to raise public
awar eness about the problens within the nmechanical *694 engi neering departnment, and
that: "Speech by nenbers of an acadenm c comunity, even when critical 1 n nature,
shoul d not be easily denied constitutional protection.”" [FEN228] Although the
Eleventh Circuit held that the professors' expression pertained to nmatters of public
concern, the court upheld their transfer out of the nechanical engineering
department because of the disruptiveness of their self-study. [FN229]

Johnson v. Lincoln University [FN230] involved simlar departnental infighting
based on "great personal aninobsity." [FN231] In that case, Professor WIIliam
Johnson, an outspoken critic of Lincoln University's president, engaged in heated
controversies within his departnment and sent a letter critical of the institution to
an accreditati on body. [FN232] As a result, Johnson was terni nated. [FN233] Johnson
brought suit in Federal District Court, where the college was granted sumary
judgrment on his Due Process and First Amendrment clains. [FN234] On appeal, the Third
Crcuit vacated the summary judgment order pertaining to Johnson's First Amendnent
claims. [FN235] In reviewing the departnental conflict, the Third Crcuit Court of
Appeal s found that "at |east sonme of the controversy concerned questions of
educational standards and academnmi c policy of a scope broader than their application
within the departnment." [FEN236] Specifically, Johnson objected to grade inflation
whi ch he believed would harmthe integrity of the institution and thus constituted
"a kind of crinme against students, Lincoln University, and Bl ack people." [FN237]
Johnson al so conpl ai ned generally about |owering acadeni c standards, including the
practice of allow ng students to take advanced courses w t hout conpleting
prerequisite instruction, [FN238] and he clained that academ c freedom was bei ng
suppressed by the administration. A recent settlenment in another case involving the
Lincoln University adm nistration supported this allegation. [FN239] Under the
settlenent provisions, Lincoln University admnistrators agreed to "refrain from
violating any of the plaintiffs' constitutional rights." [FEN240]

*695 The court found that issues contained in Johnson's letter to the
accreditation board "clearly touch alnost entirely upon nmatters of public concern.”

FN241] The i ssues exposed by Johnson, including "a master's degree programthat
adm tted students w thout a bachelor's degree and required only a tenth grade



literacy level," would be inportant to the public in evaluating the quality of
education recei ved by students. [FN242] The court recogni zed that enpl oyee
expression, even if it is an "outgrowh of his personal dispute, does not prevent
some aspect of it fromtouching upon matters of public concern.” [FEN243]
Accordingly, despite the personal nature of Johnson's criticismof admnistrative
policy, his comments were found to relate to matters of public concern. [FN244

It should be noted that the underlying facts of Johnson hel ped his case. Johnson
proved that genuine concern for the quality of education at Lincoln notivated his
expression. He had left private enploynent and a substantial salary to teach at
Li ncol n, and he had advocated the achi evenent of equal opportunity for bl acks.

[ EFN245] Rat her than conpl ai ni ng about how he personally or professionally disagreed
with grade inflation, Johnson stated objections to the practice in terms of
potential harmto the institution. [FN246] In one nenorandum for exanple, he said
"Standards of Black Coll eges are al ways suspect and it took 50-60 years for Lincoln
to earn a high reputation for quality education and high standards." [FEN247] These
obj ections elevated his dissent to a matter of public concern: the educationa
quality of historically Black institutions.

Lowery v. Texas A & M University System [FN248] provides anot her exanple of a
prof essor expressing concern on a professional issue. In that case, the wonen's
basket bal | coach and wonen's athletic coordinator at Tarleton State University, Jan
Lowery, conplained of gender inequity. [FN249] As a result, Lowery clained, she
recei ved poor performance eval uati ons, was passed over for pronotion, and was
denot ed. [ FN250] She brought suit asserting civil rights, due process, and First
Amendnent violations in federal district court. [FN251] The court noted that Lowery
served as an advocate for wonen's athletics and had been appointed to a gender
equity task force. [FN252] Fromyears of experience as a wonen's advocate, Lowery,
the court said, was the nost likely person at the university to have devel oped an
i nforned opi nion on gender equity issues. [FN253] The court found that, despite
havi ng a personal interest in the university *696 achi eving gender equity, she spoke
to a matter of public concern: "[Her mxed notives will not convert otherw se
public issues into private ones." [FN254

Expression delivered by a professor with m xed notives, such as a genui ne interest
ininmproving the institution, may be found to relate to a matter of public concern
Accordi ngly, professors should use evidence that denonstrates good faith efforts to
i nprove the institution. Professors who have made sacrifices for their school, such
as the plaintiff in Johnson, should ensure that their service to the institution is
pled in their conplaint. On the other hand, professors whose expression is intended
to advance a purely personal interest, such as a personal grievance, will not enjoy
protection under the First Anendnent. The courts have ruled that inquiry into
i nt erpersonal disputes hinders governnmental efficiency, and they have expressed a
clear antipathy to airing personal quarrels by means of litigation. For exanple, in
GQunbhir v. Curators of University of Mssissippi, the Eighth Circuit Court of
Appeal s comented that the parties had engaged in an "incredi ble sequence of petty,
venonous exchanges ... that shoul d have been beneath the dignity and intelligence of
the seem ngly wel | -educated conbatants."” [FN255

C. Private Expression

Prof essors can speak privately on matters of public concern and still enjoy First
Amendnent protection. Expression does not |ose First Amendnent protection "sinmply
because a public enpl oyee nakes her coments privately to a supervisor rather than
openly in public." [EN256] The tine, place, manner and content of enployee's private
speech can, however, affect the Pickering balancing test. The Supreme Court
protected private expression nmade on matters of public concern in Gvhan v. Wstern
Li ne Consolidated School District. [FN257] In G vhan, Bessie G vhan, a junior high
school teacher, was fired for confronting the school's principal and criticizing
school policy in a private setting. G vhan believed that the school's policies were
di scrimnatory. According to the school principal, Gvhan aired this belief using
"petty and unreasonabl e demands" described as insulting, hostile, |oud, and
arrogant. [FN258] In her effort to win reinstatement, G vhan intervened in a



desegregati on suit pending against the school district. [FN259] The District Court
ordered reinstatenent, holding that G vhan's dism ssal was notivated by retaliation
for her comments on school policy. On appeal, the Court of Appeals for the Fifth
Crcuit reversed, holding that the private nature of G vhan's expression *697
stripped it of First Amendment protection. On certiorari, Justice Rehnquist wote
the opinion reversing the circuit court. [FN260] Finding that the principal was not
an "unwilling participant"” in Gvhan's speech, the Court held that G vhan's
expression was protected despite its delivery in a private setting. [EN261] The
Court, however, did specify that private speech may affect the Pickering bal anci ng
test. This is because the tinme, place, manner, and content of an enpl oyee's private
expression may affect the agency's institutional efficiency. [EN262]

Wi | e enpl oyees do not have to publicize their speech to enjoy First Amendnent
protection, some courts use publicity as a factor in finding the expression to be of
public concern. In Wllians v. Alabana State University, [FN263] for exanple, the
court used lack of publicity incident to a professor's statenment to show that no
public concern existed. In that case, Professor WIlians conplai ned about an English
t ext book used in her departnent. This textbook had been witten by WIIlians'
department head and Wl lianms found many grammatical errors in it. [FN264] WIlians
aired her criticismonly to fell ow menbers of her departnment. As a result of the
criticism WIlianms said, she was denied tenure and di sm ssed. [FN265] WIlliamfiled
suit in federal court and was successful there in showing that she was terninated in
retaliation for protected speech. [FEN266] On appeal, the Eleventh Circuit reversed,
concluding that the lack of publicity surrounding Wlliams conplaints nade it
"especially evident" that no public concern existed. [FN267]

D. Use of vulgar |anguage, derogatory |anguage, and sexually-explicit |anguage

Prof essors shoul d avoid the use of vul gar or derogatory |anguage in the classroom
The Suprene Court said in Waters v. Churchill [FN268] that the State has an
"indisputable right to prohibit its enployees fromusing profanity or abusive
| anguage. " [EN269] Accordingly, the courts have held consistently that vul gar or
raci al | y- of f ensi ve expression does not constitute a matter of public *698 concern
regardl ess of the speaker's intent or the context of the situation. Professors who
enpl oy sexual ly-explicit |anguage for pedagogi cal purposes nay, however, enjoy
protection for their expression under the First Amendnent. Courts have found that
expression on sexual topics can constitute a matter of public concern

The use of vulgar |anguage inside a public university classroomwas found not to
be a natter of public concern in Martin v. Parrish. [FN270] In Martin, a tenured
professor, J.D. Martin, aggressively used colorful |anguage to nmotivate and
castigate his class. Despite receiving warnings fromadmnistrators, Martin
continued to enploy such expression as "bullshit," "hell," "dam," "God dam," and
"sucks" in class. [EN271] Martin's castigation of the class ended with: "the
attitude of the class sucks,"” and "if you don't like the way | teach this God damm
course there is the door." [FN272] Fol |l owi ng student conplaints, adninistrators
began term nati on proceedings that resulted in Martin's dism ssal. [FEN273] Martin
sued in Federal District Court, where a jury found that he was dismssed in
violation of his right to free speech. [FN274] The District Court, however, entered
j udgrment notwi thstanding the verdict for the institution, holding that Martin's
profanity did not enjoy protection. On appeal, the Fifth Circuit affirned. [FN275]
Basing its holding on the exi stence of a national interest in pronoting civic
virtue, on the violation of a professor's duty to respect his students in the
repeated use of in-class profanity, and on the potential for a negative influence on
students inplicit in the profanity, the Circuit Court found that his term nation did
not violate the First Anendnent. [FN276] The students were, the court said, a
captive audi ence to speech that | acked an academ c purpose. [FN277

Simlarly, in Danbrot v. Central M chigan University, the use of racially-
derogatory | anguage during a team pep-talk was found not to involve a natter of
public concern. [FN278] There, a basketball coach instructed his players to "'play
like niggers on the court”' but not "to act |ike niggers in the classroom"” [EN279
In upholding the termnation of the coach, the Sixth Crcuit Court of Appeals found



that the coach's speech inparted no socially or politically relevant nessage to his
pl ayers. [FN280] Again, in Gee v. Hunphries, a Federal District Court upheld the
firing of a white professor who used a derogatory termin the classroom [FN281] He
had told a group of students before class that "Anyone who doesn't take advantage of
the opportunities that are there ... *699 may be guilty of having what sone woul d
call a 'nigger nentality."' [FN282] Although he had predicated his remark with a
caveat that it was not directed at specific individuals, the court, relying on
Danbrot and Martin, found that no public concern existed. [FEN283]

A court nay al so deny protection to faculty expression if its derogatory content
creates a reasonable prediction of public disruption. [EN284] In Jeffries v.
Harl eston 11, Professor Jeffries, the chair of the black studies departnment at Cty
Uni versity of New York (CUNY), delivered an off-canpus speech on school curricul um
and bl ack oppression that contained a number of racist and anti-Semtic clains.
[ FN285] Jeffries was renpved fromhis position at chair of the black studies
department as a result of his inflammatory speech. [FN286] He brought suit in
Federal District Court, where the reduction in position was held to have viol at ed
Jeffries' First Anmendment rights. [FN287] On appeal, the Second Circuit affirned.
The institution then sought and won review in the Supreme Court. The Court vacated
the Circuit Court opinion, remanding with instructions to reconsider Jeffries' case
in light of the Court's recent decision in Waters v. Churchill. [FN288] On remand,
the Second Circuit reversed the holding for Jeffries, reasoning that the
institution's decision to discipline Jeffries was based upon a reasonabl e prediction
of disruption. [FN289

Jeffries' speech concerned the state public school curriculum and bl ack
oppression--topics that the Second G rcuit found "squarely involv[ing] issues of
public concern."” [FN290] He expressed concern for these topics, however, in a
particul arly objectionable fashion: "Jeffries | aunched several ad hom neminvectives
at specific state and federal officials who supported the curriculum calling one an
"ultimate, suprene, sophisticated, debonair racist,' and a 'sophisticated, Texas
Jew. "' [EN291] Jeffries also told his audience that Jews had a history of oppressing
bl acks. [FN292] "He said that 'rich Jews' had financed the slave trade, and that
Jews and Mafia figures in Hollywod had conspired to 'put together a system of
destruction of black people' by portraying themnegatively in films." [EN293]

Al t hough there was no actual disruption fromthe speech, CUNY's prediction that a
potential for public disruption existed, the court said, justified the renoval of
Jeffries fromhis chairmanship of the black *700 studies department. [FN294] After

t he decision, Jeffries remained at CUNY as a regul ar faculty nember. [FN295

It is inmportant to note that the Second Circuit denied the request of an am cus
curiae to extend greater protections to Jeffries in the interests of academc
freedom [FN296] The court reasoned that Jeffries' service as departmental chair was
"mnisterial, and provides no greater public contact than an ordinary
professorship." [FN297] H's academ ¢ freedom was therefore not violated, the court
said, by his renmoval fromthe position of chair, and CUNY had not attenpted "to
silence him or otherwise limt his access to the 'marketplace of ideas' in the
cl assroomt as a nenber of the faculty. [FN298]

Despite the sonetines vul gar and derogatory nature of expression on sexual issues,
courts have ruled that sexually-explicit speech can constitute a matter of public
concern. It is inmportant to note that, in the foll owi ng cases, the professors who
used sexual ly-explicit |anguage did so for pedagogi cal reasons. In Silva v.
University of New Hanpshire, [FN299] Donald Silva, a tenured professor of
Conmmuni cati ons, used sexual netaphors and simles to explain aspects of technica
witing. During one class, he explained the idea of focus in terns of sexual pursuit
and engagenent: "Focus is |ike sex. You seek a target .... Focus connects experience
and | anguage. You and the subject becone one." [FN300] At another class, Professor
Silva described belly dancing as "jello [sic] on a plate with a vibrator under the
plate.” [FN301] Silva clained that he used these exanples for the pedagogica
purpose of catching the attention of students. [FN302] In addition, Silva had
enpl oyed this technique for years, having derived the specific anal ogy of focus and
sex fromwitings and interviews involving Ernest Hem ngway, David Barthol onew, and

Ray Bradbury. [FN303]



Ei ght students conpl ained of Silva's behavior. Two of the conplaints involved
Silva's behavi or outside the classroom where students all eged that he made
i nappropri ate conments. [FN304] For instance, a student alleged that, addressing a
student who was on her hands and knees retrieving a floor-level card index in the
library, he had said: "It |ooks like you' ve had a | ot of experience down there."
[EN305] As a result of these conplaints, the institution created shadow sections for
Silva's classes, issued a formal reprinmand, and charged himw th violating the
institution's sexual harassnment policy. [FN306] A faculty hearing panel, the
institution's president, and an appellate faculty panel evaluated Silva's behavior
Through a lengthy process, the institution determned *701 that he had viol ated the
sexual harassment policy. [FN307] The institution found that he had of fended
students, that twenty-six students had transferred to the shadow sections as a
result, and that he may have intimdated the students who filed conplaints. [FEN308
The institution i nposed a one-year suspension w thout pay and nmandatory counseling
sessions. [ FN309

Silva brought suit in a Federal District Court alleging violations of his First
Anendnent rights. The court held that Silva's in-class speech related to matters of
public concern, that it was nmade for |egitimte pedagogi cal purposes directly
related to the protection of academ c freedom and that offensive speech should be
tolerated in the classroom [FEN310] To arrive at this conclusion, the court cited
dozens of recent newspaper articles concerning the appropriateness of using
of fensi ve speech in schools. [FN311] In addition, the court found that the sexua
harassment policy enpl oyed inperm ssibly subjective standards and that its
application to Silva's in-class speech violated the First Anendment. [FEN312] The
District Court ordered Silva's reinstatenent with full pay and benefits. [FN313]

In Cohen v. San Bernardino Valley College, [EN314] Dean Cohen, a tenured
professor, was disciplined for using vulgar | anguage, sexual innuendo, and profanity
in a renedial English class. Cohen played "devils advocate" with his renedial -1 evel
students, he assigned them controversial readings such as Jonathan Swift's "A Mdest
Proposal ," and he | ed classroom di scussi ons on obscenity, cannibalism and
consensual sex with children. [FN315] Cohen also required his students to wite an
essay defining pornography. [EN316] Cohen enpl oyed these pedagogi cal nmethods in
order to "shock" the students and "nake themthink about ... controversia
subj ects." [FN317] A student in Cohen's class requested an alternative assignnment
for the pornography essay, stopped attending the class, and filed a grievance
al l egi ng that Cohen sexually harassed her. [FN318] As a result, Cohen was found to
have violated a recently instituted sexual harassnent policy and was required to
conply with a nunmber of disciplinary reconmendations, including attending a sexua
harassnent seminar. [FN319] Cohen brought suit in federal court alleging that the
di sciplinary nmeasures violated his First Anendnent rights to free speech and
academ c freedom [FEN320]

*702 At the district court |evel, Cohen's expression was divided into two
categories for purposes of applying the matter of public concern test: use of
vul garities and obscenities 1n the classroom and curricular focus on sexual topics.
[EN321] Citing Waters, Martin, and Danmbrot, the district court ruled that Cohen's
use of vulgarities and obscenities was not a matter of public concern. [EN322] The
district court expressed sone difficulty in determ ning whether the curricular focus
on sexual topics pertained to a matter of public concern. [FN323] After a review of
cases where enpl oyees were disciplined for criticismof their governmenta
enpl oyers, the district court concluded that Cohen's curricular focus on sexua
topics did constitute a matter of public concern. [FN324] The right to this
expression, however, was outweighed in the court's mnd by substantial evidence of
di sruption that was presented by the institution. [FN325] On appeal, the Ninth
Crcuit did not engage in public concern analysis but did find that the sexua
harassnment policy used to puni sh Cohen was unconstitutionally vague, and it enjoined
puni shnment of Cohen under the policy. [FN326]

Cases flowing fromthe Waters-Martin-Danbrot |ine suggest that courts nay uphold
an institution's punishnment for use of vulgar or racially derogatory |anguage,
whet her or not the | anguage is neant to offend, inside or outside the classroom



[EN327] Courts have, however, granted First Amendnent protection to sexually-
explicit expression when it is used for pedagogi cal purposes.

V. COMMVENTARY
A. Academic Witings on Matters of Public Concern

In a 1988 comment, Dr. Perry A Zirkel painted a bleak picture for faculty

i nvol ved in disputes over their expression

The results of [ny] analysis are sobering for the faculty nenmber in higher
education who mght drink too deeply of the bottle | abel ed "academ c freedonf as a
euphoric cure for various problenms with coll eagues, adninistrators, and externa
gover nirent agencies ....

Regardl ess of the faculty nenber's rank and di scipline and regardl ess of whether
s/ he is nontenured or tenured, whether the adverse action is the denial of a salary
i ncrenent or the loss of enploynent, whether the expressive conduct is within or
out side the classroom and whether the academ c freedomclaimis explicit or
inmplicit, the outcones of the reported *703 court decisions clearly favor the
def endant college or university rather than the plaintiff faculty nenmber. [FN328

This bleak picture is due in part to judicial reliance on the public concern test to
resol ve di sputes over expression in the academ c context. This reliance poses
speci al problens in the academ c context, which Professor Edgar Dyer summari zed:

"This is not a very firmfoundation upon which to build solid rights of
expression for faculty at public institutions of higher |learning. There are far too
many vari ables. Were is the Iine between professor and citizen? Wat context is
acceptabl e? What formis satisfactory? Wiat content is agreeable? Wat is a matter
of public concern? What factors will deternmine the weightier of the two interests in
t he bal ance? "Thi s vagueness, in and of itself, is certainly enough to 'chill

speech ... [FN329]

Recogni zi ng these probl enms, Dyer proposed guidelines for a new Pickering test for
those in acadenia. He argued that, since the m ssion of higher education is to seek
truth, broad protections of expression are necessary to shield professors. [FN330]
Furthernore, "[n]ew ideas, theories, philosophies, performng arts, or visual arts
are not always nmatters that concern the public." [FEN331] To avoid the weaknesses of
t he public concern test when applied to higher education, he proposed that
academ ci ans speaking within their discipline or field of expertise for the purpose
of advancing the truth should be afforded an inpervious judicial shield. [FN332]

Dyer's proposal enploys a functional approach to academ c free expression cases.
That is, professors performng the function of advancing truth woul d enjoy higher
protections for their expression than ordinary public enployees will. [FN333] On the
ot her hand, professors who speak on institutional matters or express conplaints in
their role as enpl oyees woul d not be protected by this heightened judicial shield.
Many cases in this article concern professors who conmented on inportant
institutional issues that did not fall within their professional fields of
expertise. These issues - fromtenure offers made wi thout candi date searches, such
as in Jackson v. Leighton, to the self-studies on curricular weaknesses witten by
professors in Maples v. Martin - occupy a place of special inportance to those in
hi gher education. In not granting hei ghtened protection to expression on
institutional issues and other enploynment-related conplaints, Dyer's proposal fails
to provide a sufficient shield. Comment on institutional issues, whether or not
courts agree, is often crucial to the actual quality of college or university life.
The failure to protect *704 this expression would deny professors the shield needed
to engage i n honest and vi gorous exchanges regardi ng institutional governance.

In his review of acadeni c freedom and public concern cases, Professor Richard
Hi ers argues that that application of the public concern requirement is "entirely
out of place in acadene.” [FN334] He does, however, suggest three ways in which
public concern analysis could be inproved to broaden freedons for professors.
[EN335] First, in performng a Pickering balance, the interest of academnm c freedom
shoul d be included on the professor's side of the scale. This is justified because,



as the Suprene Court has recogni zed, acadenic freedomis a natter of "transcendent
value to all." [FN336] Second, to succeed in the Pickering bal ancing, the
institution should have to denponstrate actual harm rather than probabl e disruption
to efficient operations. [EN337] Third, the institution should afford all public
enpl oyees notice of cause and a hearing before dism ssal or other discipline.

[ EN338]

Hi ers has focused on an inportant and underenphasi zed aspect of public concern
anal ysis: the bal ancing of the speaker's interest agai nst the governnental interest
in maintaining an efficient workplace. A significant nunber of acadenic free speech
cases fail because interests in governnental efficiency are found to outweigh the
professor's interest in expression. [FN339] In these cases, courts have not al ways
been sensitive to the context in which academ c speech is delivered. [FEN340] Hiers
proposal takes account of acadenmic freedom and would provide greater protection for
t hose in higher education. Hiers' proposal does not, however, alter the threshold
determi nati on of whether expression pertains to a matter of public concern. To fully
address interests in academc freedom alternative public concern anal yses should
address both bal ancing and the threshol d deternination of whether expression
pertains to a matter of public concern

Witing in the context of ordinary public enpl oyees, Professor Stephen Allred has
made a proposal that woul d al so boost protections to those in acadene. [FEN341] He
recogni zes that many public concern cases involve expression that has m xed aspects
of personal interests and matters of public concern. To address the preval ence of
nm xed-notive expression, Allred suggests a "return to the standard originally set
forth in Pickering." [FN342] According to that standard, Professor Allred says,
whet her or not expression pertained to a matter of public concern would no | onger be
a threshold test. Rather, the court would engage in a "broader inquiry into
bal anci ng the respective interests *705 of the parties." [FN343] Allred' s proposa
woul d bal ance speech that "arguably addresses a matter of public concern ... in the
overall context of the legitimate interests of the parties." [FN344] Allred' s
proposal would go far in protecting expression on inportant issues such as tenure
and institutional governance, matters that have gone conpl etely unprotected under
current public concern analysis. Hi s anal ysis addresses both the threshold
determ nati on of public concern, and the bal ancing of interests.

Karen Hoppnann of fers another proposal, a "pure context-based" analysis, that
woul d di scrim nate between workpl ace speech and speech outside enpl oynment. [FEN345
Under Hoppnann's alternative, the public concern test would be changed in two
i mportant ways: First, the defendant, rather than the plaintiff would bear the
burden of showi ng that the expression at issue was not a public concern. Second, if
the expression is found to be on a matter of public concern, the court would extend
absolute protection to the speech w thout bal ancing interests. Expression that fails
the public concern test would have to succeed in the Pickering balance to enjoy
protection. [FN346] Enpl oyi ng agency | aw principles, Hoppnmann offers a system where
speech occurring within the scope of enploynent would not be a matter of public
concern. This speech could still gain protection if the government enpl oyer could
not prove disruption. Speech occurring outside the enploynent environment woul d
enj oy absolute protection and woul d not have to be bal anced agai nst the potentia
for disruption. [EN347] Hoppmann's proposal suffers the sane weakness as Dyer's
proposal : expression on institutional governance matters would not be protected. In
Hopprmann's schene, participation in institutional affairs would constitute
expression within the scope of enployment. Accordingly, this speech would be
protected only if the professor's interest in expression outwel ghed the
institution's interest in nmaintaining an efficient workplace.

In review ng these proposals for the public concern test, | have concluded that a
conbi nati on of Professor Dyer's proposal with some of the suggestions offered by
Hopprmann woul d provi de the nost appropriate protection for those in acadene. A
conbi nati on of these proposals would protect both pure academ c speech and comrent
on institutional issues. Dyer's proposal would provide an inpervious judicial shield
for acadenics speaking in their field for the purpose of advancing truth. Hoppmann's
proposal could bol ster protection for speech on institutional affairs by shifting
burdens of proof, giving all expression on matters of public concern absolute



protection, and offering hei ghtened protection to expression that fails the matter
of public concern test. To ensure protection for expression on institutiona
governance *706 issues, Hoppmann's "scope of enploynent"” suggestion should not apply
to those in acadene.

|If academic freedomis a transcendent value to all, professors need broad
protections for their expression. A broad | egal standard nay protect nore speech
t han necessary to ensure the freedom of professors and students to teach, inquire,
and learn. The risk of chilled speech in acadene, however, greatly outwei ghs the
price of tolerating a few wayward or disruptive professors.

The current public concern test is too narrow and unpredictable inits
determ nati on of expression that should be protected by the First Amendment. Under
the test, certain speech that is inportant in a university setting is sometines
found not to be a matter of public concern. In addition, the determnation is
sometines made in a conclusory manner, |eaving one with the inpression that a
certain anpunt of arbitrariness underlies the inquiry into public concern. Indeed,
many cases reviewed in this article show that different judges can view the sane
facts and come to opposite conclusions as to whether public concern exists. It is
al so not beyond the bounds of reasonabl eness to suspect that the test could be
mani pul ated to produce results consistent with sone first inmpression or "gut
reaction" to a set of facts. That is, a judge coul d eval uate expressi on based on
personal biases and first inpressions and then nmani pul ate the public concern test to
produce results consistent wth personal biases. This narrowness, unpredictability,
and risk of arbitrariness nmakes the application of the threshold public concern test
and bal anci ng i nappropriate for judgi ng expression in the higher education context.
In addition, balancing the value of academ c speech against potential or actua
disruption is inimcal to the core principles of intellectual freedom

In acadene, ideas should not be suppressed based on sone potential for disruption

I ndeed, as Dyer notes: "If ideas were suppressed sinply because they did not find
favor with the powers-that-be, due to their likelihood of institutional disruption
the Earth would still be a flat plane around which the Sun rotates." [FN348

VI . CONCLUSI ON

Prof essors mnmust exercise caution when relying on the First Amendment or academc
freedomto shield their expression fromretaliation because the only acadeni c speech
likely to enjoy protection under the Constitution is speech on matters of public
concern. The matter of public concern test does not enconpass the traditiona
noti ons of protection offered by academ ¢ freedom And, even if a professor is
successful In showing that the speech in question pertains to a natter of public
concern, the professor's case nust still survive Pickering balancing, qualified
i Mmunity chal |l enges, and ot her procedural hurdles. Courts applying the matter of
public concern test to faculty speech sonetines are insensitive to the special
context of higher education. As a result, professors nust consider that inportant
expression in the academ c *707 environnment nmay appear as inconsequential to a
judge. This insensitivity and difference in worldviews results in |less protection
for free speech, and as a result, it endangers academ c freedom

Cases applying the matter of public concern test to faculty speech are highly
fact-sensitive. But sone generalizations can be nade about public concern cases to
hel p faculty evaluate their free speech rights:

(1) Many inportant internal affairs issues are not matters of public concern. To
be protected, expression on internal affairs issues nust directly affect the
public's perception of quality of education. As a result, faculty speech on many
important, quality-affecting issues is not protected by the First Anmendnent.

(2) Faculty expression that is notivated by purely personal interest will not
enjoy First Amendnent protection. Courts will also reject First Amendnent clains by
faculty who use public issues as a pretense to air their personal grievances.
However, faculty who have ni xed notives of personal and sincere public interest my
have their speech protected.

(3) Professors do not have to publicize their expression in order to enjoy First



Amendnent protection. Private expression on matters of public concern is protected
by the First Anmendnent.

(4) Professors who use vulgar or derogatory |anguage shoul d exercise caution
because an institution or court nmight not consider the context or speaker's intent
carefully. As a result, professors cannot rely on First Amendment protection for
vul gar or derogatory speech. Sexually-explicit expression that is notivated by
pedagogi cal purposes has, however, been found to relate to a matter of public
concern

There are workable alternatives to the matter of public concern test. These
alternatives, suggested by Dyer, Hyers, Allred, and Hoppmann, are better suited for
det ermi ni ng whet her expressi on should be protected in the higher education context.
Comment ators who focus on this issuefroma higher education perspective recognize
that ultinmately there nust be sone change in the public concern test in order to
protect acaden c freedom
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professors is contained in Edgar Dyer, Colleqgiality's Potential Chill Over Faculty
Speech: Denpnstrating the Need for a Refined Version of Pickering and Connick for
Publ i c Hi gher Education, 119 EDUC. L. REP. 309, 317-20 (1997).

[EN64] . 461 U.S. 138 (1983).

[EN65] . See id. at 141.

[ EN66] . See i d.

[EN67]. See id. at 155-56.
FN68] . See id. at 141.

[ENG9]. See id. at 141-42.
EN70] . See id.

[EN71] . See id.

[EN72]. 1d. at 147-48.
EN73 See id. at 148.

[EN74]. "Do you ever feel pressured to work in political canpaigns on behal f of
of fice supported candi dates?" Id. at 155 (appendi x to opinion of the Court).

[EN/5]. See id. at 147.

EN76] . 1d. at 149.

FN77 ld. at 154.
[EN78]. 1d. at 147-48.
FEN79 See id. at 147.

[EN8O]. 483 U.S. 378 (1987).

[FN81]. 1d. at 380 (internal quotations omtted).

FN82]. See id. at 382.



[FN83]. See id.
FN84 See id.

[FN85]. See id. at 383.
FN86] . See id.

[FN87] . See id.
FN88] . See id. at 382-83.

See id.

See id. at 382 & n. 4.

See id.

Id. at 384.

m m  m m | m  m

See id. at 380.

ﬂ
g

See id.

FN96]. See id.

[EN97]. See id. McPherson comrented on Reagan admini stration cutbacks on "welfare
and CETA." Id. at 381

[ENO8]. See id. at 386.

FN99]. Id. at 387. MPhearson's expression did not anpbunt to a threat, which would
have been unprotected speech. See id.

[EN100O]. See id. at 389.

[FN101]. See id. See also Hiers, supra note 50, at 42.



[EN102] . See Rankin, 483 U S. at 385.

[FN103]. Id. at 394 (Scalia, J., dissenting) (internal quotations omtted).

[EN104]. See id.

[ EN105] . See id.

[EN106] . See id. at 395-401

[EN1O7]. 1d. at 401.

[EN108]. 511 U.S. 661 (1994).

[ EN109]. See id. at 664-65.

[EN110]. See id. at 665.

[FN111]. See id. at 665-66.

[FEN112]. See id. at 666.

[FEN113]. See id.

[EN114]. See id. at 664-68.

[EN115]. See id. at 667.

[FN116]. See_ Churchill v. Waters, 977 F.2d 1114 (7th Cr. 1992).

[FEN117]. Waters, 511 U.S. at 667-68.

[FN118]. See id. at 680.

[EN119]. See id.

[FN120]. See id. at 677.

[FN121]. See id. This seenms to run contrary to | anguage in Rankin, which specified
the need for "carefully conducted hearings and precise and conpl ete findings of
fact" to nerely resolve an anbiguity over what an enployee "nmeant." Rankin v.
McPherson, 483 U.S. 378, 382 n.4 (1987).




[FN122]. See Waters, 511 U.S. at 677.

[EN123]. See id. at 679.

[EN124]. See_Pickering v. Board of Educ., 391 U S. 563 (1967).

[FN125]. See_Connick v. Myers, 461 U.S. 138 (1982).

[FN126]. See_Rankin v. MPherson, 483 U. S. 378 (1986).

[EN127]. See_Waters v. Churchill, 511 U. S 661 (1993).

[EN128]. Anerican Association of University Professors, 1940 Statenent of Principles
on Academni ¢ Freedom and Tenure with 1970 Interpretive Conments, ACADEME, May-June
1990, at 37, reprinted in POLI CY DOCUMENTS & REPORTS 3, 3-4 (8th ed. 1995).

[FEN129]. See id. at Xl.

[EN130]. 1d. at 3-4.

[FN131]. See ROBERT O NEIL, FREE SPEECH IN THE COLLEGE COVMUNI TY 44 (1997).

Professor O Neil currently serves as Director of the Thomas Jefferson Center for the
Protection of Free Expression and Chair of AAUP's Conmittee A on Academ ¢ Freedom
and Tenure.

[EN132]. 1d.

[FN133]. See WLLIAM KAPLI N & BARBARA LEE, THE LAW OF HI GHER EDUCATION § 3.7 (3d
ed. 1995).

[FN134]. See generally Mertz, supra note 40. Faculty handbooks, which often

i ncorporate AAUP policy, may be contractually binding on institutions and thus
provide nore | egal protection to professors both at public and private schools. AAUP
pul i shes a state-by-state guide on faculty handbook case | aw, FACULTY HANDBOOKS AS
ENFORCEABLE CONTRACTS: A STATE GUIDE (1999); see al so Donna Euben, The Faculty
Handbook as a Contract: Is it Enforceabl e? ACADEME, Sept.- COct. 1998, at 87.

[FN135]. Connick v. Myers, 461 U.S. 138, 146 (1982).

[EN136] . 1d. at 147-48.

[EN137]. For cases where public concern is found, but outweighed by the interest in
operating an efficient workplace, see Webb v. Board of Trustees of Ball State
University, 167 F.3d 1146 (/7th Cr. 1999) (although plaintiffs' sexual harassnent
conpl aint and other grievances were likely to be protected, the conpl ex and persona




nature of the speech becane a disruption where departnment head failed to produce
scholarly work for three years, students reported dissatisfaction, and professors
left the departnent); Shovlin v. University of Medicine and Dentistry of New Jersey,
50 F. Supp. 2d 297 (D.N.J. 1998) (criticismof policies and practices of

adm ni stration was public concern, but disruption fromfrequent unsupported

al | egati ons agai nst faculty nenbers negated speaker's interest in expression);
Jeffries v. Harleston, 52 F.3d 9 (2d. CGr. 1995), cert. denied, 516 U.S. 862 (1995)
(potential disruptiveness, as a matter of |aw, outweighed any First Amendnent val ue
of professor's off-canpus speech, which contained racially derogatory statenents);
Maples v. Martin, 858 F.2d 1546 (11th Gir. 1988) (critical self-study was a matter
of public concern, but interference with the departnent operation justified transfer
of professor-authors).

[FN138]. Rankin v. MPherson, 483 U.S. 378, 384 (1986) (quoting Pickering, 391 U.S.
at 568) (internal quotes onmitted).

[FN139]. See Connick, 461 U.S. at 150.

[ FN140] . Rankin, 483 U.S. at 388.

[EN141]. Pickering v. Board of Educ., 391 U S 563, 568 (1967).

[ FN142]. Waters v. Churchill, 511 U.S. 661, 671 (1993).

[ FN143]. For cases where substantial cause was not proven, see_Jackson v. Leighton
168 F.3d 903 (6th Cir. 1999) (professor's appointnent was renewed after he comented
on matters of public concern, but professor was later fired after maki ng conments on
matters of private concern); Roberts v. Broski, 186 F.3d 990 (7th Cr. 1999)

(prof essor had been recommended for discharge tw ce because of poor job perfornance
bef ore expression on a matter of public concern).

[FN144]. See_Mount Healthy v. Doyle, 429 U S. 274 (1977).

[ FN145]. See_G vhan v. Western Line Consol. Sch. Dist., 439 U S. 410 (1979). For
cases where the institution could have disciplined a professor on grounds besides
protected speech, see, e.g., Lange v. Kent State Univ., 221 F.3d 1334, No. 99-3636,
2000 W. 922966 (6th Cir. Jun. 30, 2000) (professor nade numerous statenents on
public concern, but was dism ssed for using "tactics of fear and intimdation,"
produci ng anxi ety and fear anong the faculty, and for using university letterhead to
express personal opinions).

[ FN146] . See G vhan, 439 U S. at 416.

[FN147]. 1d. (quoting M. Healthy, 429 U.S. at 285).

[FEN148]. Harlow v. Fitzgerald, 457 U S. 800, 818 (1982).

[ FN149]. See id.



[FEN150]. 1d. at 807 (quoting Butz v. Econonpu, 438 U.S. 478, 506 (1978) (interna
guotations onitted).

[FN151]. Dartland v. Metropolitan Dade County, 866 F.2d 1321, 1323 (1ith Gr. 1989).
See also Wllians v. Al abanma State Univ., 102 F.3d 1179 (11th Cir. 1997) (defendant
institution was entitled to qualified inmunity where professor conplai ned of

adm nistrator's textbook; criticismof textbooks has never been held to be
constitutionally protected expression). Cf._Hollister v. Tuttle, 210 F.3d 1033 (9th
Cr. 2000) (defendants not entitled to qualified imunity for retaliation against
Engl i sh professor who publicly objected to femnist criticismof literature and non-
traditional courses offered in the departnment. "Any nenber of the faculty or

adm nistration would know ... that it would be to deny his constitutional right to
speak to deny hima pronotion or pay increase in retaliation.").

[FN152]. See_Urofsky v. Glnore, 216 F.3d 401 (4th Gr. 2000).

[EN153]. The acadenic freedominplications of this case are di scussed supra, notes
36-49 and acconpanyi ng text.

[FN154]. See Urofsky, 216 F.3d at 409.

[EN155]. See id. at 407.

[ EN156] . 1d.

[EN157]. The Urofsky court repeatedly quotes Connick to support the proposition that
protecting job-related speech is untenabl e because "government offices could not
function if every enploynent decision becane a constitutional matter." I1d. at 408.
Conni ck itself, however, supports the protection of speech nade in the role as a
public enpl oyee. The Court found that one question on the enployee's survey in
Conni ck touched on matters of public concern. See Connick v. Myers, 461 U.S. 146,
149 (1983).

[EN158]. In an effort to explain why job-related expressi on cannot be protected, the
court offered an anal ogy describing a wayward assistant district attorney (ADA). I|f
job-rel ated speech were protected, the court reasoned, an ADA woul d have a First
Amendnent right to nake coments to the nedia in contradiction of his enployer's

wi shes. That ADA could literally dictate how he woul d performhis job. Urofsky, 216
F.3d at 407-08. This analogy is false. First, the context of the expression is
different. See_Landrumyv. Eastern Ky. Univ., 578 F. Supp. 241, 246 (E.D. Ky. 1984)
("This court recognizes that there nust be nore roomfor divergent views in a
university situation than in a prosecutor's office ...."). Second, and nore

i mportantly, the anal ogy does not take account of the full process of public concern
analysis. If an ADA nade coments to the nedia on matters of public concern, he nay
i ndeed enjoy First Anmendnent protection for his expression. That expression would,
however, be wei ghed against the state's interest in naintaining an efficient

wor kpl ace. 1f, as the Fourth Circuit suggests, the ADA was insubordi nate, he may
have caused workpl ace disruption that would justify discipline.

[ EN159]. See Dyer, supra note 63, at 318 ("[V]irtually every court that has
addressed this matter has nmde no distinction between hi gher education and

primary/ secondary education ...."); Gl Sorenson & Andrew LaManque, The lication
of Hazelwood v. Kuhlneier in College Litigation, 22 J.C & U. L. 971 (1996) ("[T]he
anal ysis shows that courts at all levels nay be unwittingly nmerging inportant |ines



of distinction between secondary and post-secondary settings and consequently may be
accordi ng undue deference to institutions of higher education, especially where
institutional and faculty interest conflict.").

[ FN160]. See Jonathan Al ger, From Father to Big Brother: Applying K-12 Law to
Col | eges, ACADEME, Jan.-Feb. 1999, at 71

[FN161]. Form content, and context are considered in determ ni ng whet her expression
pertains to a matter of public concern. See Connick v. Myers, 461 U S 146 (1983).

[ FN162] . See_Tinker v. Des Miines Ind. Comm Sch. Dist., 393 U S. 503, 506, 508-09
(1969); Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967) ("The vigilant
protection of constitutional freedons is nowhere nore vital than in the community of
Anmeri can schools.") (quoting Shelton v. Tucker, 364 U.S. 479, 487 (1960) (interna
guot ations omitted)).

[FN163]. See Tinker, 393 U.S. at 506 (First Amendnent rights should be evaluated in
[ight of the special characteristics of the school environment); Hollisterv. Tuttle,
210 F.3d 1033, 1035 (9th Cr. 2000) ("The lifeblood of a college is free inquiry and
its conpanion, free speech, by its faculty on subjects pertaining to education. A
hi gh school teacher cannot be disciplined arbitrarily for speech on a natter of
public concern. Afortiori, a college teacher cannot.") (internal citation omtted);
Bonnell v. lLorenzo, 81 F. Supp. 2d 777 (E.D.Mch. 1999) ("The Court recogni zes that
coll eges are a resource for ideas, free thought, experinmentation, and critica

t hi nking. The position of a college English professor includes with it First
Amendnent protections that may not be present in the mlitary service or in an
industrial job .... Wen a college gags the professor or censors the students, the
free expression of ideas and thoughts as supported by the First Amendnent is

i mpi nged upon."); Jeffries v. Harleston (I1), 52 F. 3d 9 (2d G r. 1995) (acadenic
freedomis an inportant First Amendnment concern, but not at issue here because

prof essor was renpved frommnisterial position rather then being fired or
silenced); Maples v. Martin, 858 F.2d 1546, 1553 (11th G r. 1988) ("Speech hy
nmenbers of an acadenmic community, even when critical in nature, should not be easily
deni ed constitutional protection."); Martin v. Parrish, 805 F.2d 583, 588 (5th Cir.
1986) (Hill, J., concurring) ("Wat mght be instructionally unacceptable in high
school might be fully acceptable in college."); Johnson v. Lincoln Univ., 776 F.2d
443, 453-54 (3d Cir. 1985) ("In an academ ¢ environnent, suppression of speech or
opi nion cannot be justified by an 'undifferentiated fear or apprehension of

di sturbance,' nor by 'a nmere desire to avoid the disconfort and unpl easantness that
al ways acconpany an unpopul ar viewpoint."') (quoting Tinker, 393 U. S. at 508-09);
Landrumv. Eastern Ky. Univ., 578 F. Supp. 241 (E.D. Ky. 1984) (referring to

Conni ck, the court stated that: "This court recognizes that there nmust be nore room
for divergent views in a university situation than in a prosecutor's office ....").

[FN164] . Connick, 461 U.S. at 149.

[EN165]. 1d. at 148.

[ FN166] . Maples, 858 F.2d 1546, 1553 (11th Gir. 1988).

[FN167] . See Ballard v. Blount, 581 F. Supp. 160, 163-64 (N.D. Ga. 1983), aff'd, 734
F.2d 1480 (1ith Cr.), cert. denied, 469 U S. 1086 (1984) ("An individual's salary
... has no relationship to public concern."); but cf. _Lowey v. Texas A & M Univ.
Sys., 11 F. Supp. 2d 895 (S.D. Tex. 1998) (sex discrimnation in pay is a public

concern).




[FN168]. See Ballard, 581 F. Supp. at 164 (although syllabus had event ual
derivative effect on students, any speech by tenured professor relating to the
di scussion of the syllabus did not relate to matters of public concern).

[EN169]. See id. at 165 (absent unusual circunstances, an adninistrative decision to
grant or deny tenure is not a matter of public concern).

[EN170]. See_WIllianms v. Alabama State Univ., 979 F. Supp. 1406 (MD. Ala. 1997).

[FN171]. See_Ferrara v. MIls, 781 F.2d 1508 (11th G r. 1986).

[EN172]. See id. at 1516.

[EN173]. See_Renfroe v. Kirkpatrick, 722 F.2d 714 (11th Cr. 1984).

[EN174]. See_Lovel ace v. Southeastern Mass. Univ., 793 F. 2d 419 (1st Cir. 1986)
(non-tenured professor's refusal to | ower acadenm c standards was not protected by
the First Amendment; universities nust be allowed to set course content, homework

| oad, and grading policy). But see Parate v. Isibor, 868 F.2d 821 (6th G r. 1989)
(assignnent of letter grade sent nessage to student, a conmunicative act entitled to
sone neasure of First Amendnent protection)

[FN175]. See_Danbrot v. Central Mch. Univ., 55 F.3d 1177, 1190 (6th Cr. 1995) ("An
instructor's choice of teaching nethods does not rise to the level of protected
expression"); Hetrick v. Martin, 480 F.2d 705, 708 (6th Gr. 1973) (university was
entitled to not renew a non-tenured professor's contract because of displeasure with
her pedagogi cal attitude).

[FN176]. Edwards v. California Univ. of Pa., 156 F.3d 488 (3d. G r. 1998), cert.
denied, 525 U.S. 1143 (1999) (tenured professor did not have a First Anendment right
to decide what will be taught in the classroomin contravention of the university's
dictates); Cark v. Holnes, 474 F.2d 928 (7th Cir. 1972), cert. denied, 411 U.S. 972
(1973) (nontenured professor was involved as teacher and not interested citizen in
di sputes over course content; course content dispute was not matter of public
concern).

[EN177]. "Academ c freedomthrives not only on the independent and uni nhibited
exchange of ideas anpong teachers and students, but al so, and sonewhat

i nconsi stently, on autonomous deci sion-naking by the institution itself." Regents of
Univ. of Mch. v. Bwing, 474 U S. 214, 226 n.12 (1985) (citations omtted); see also
Mertz, supra note 40

[FN178]. Lovelace, 793 F.2d at 426; Hetrick, 480 F.2d at 707 (university wanted
professor to teach on basic | evel to accombdate "general |y unsophisticated" student
body) .

[EN179] . 168 F.3d 903 (6th Gir. 1999).




[ EN180]. See id.

[FN181]. See id.

[ FN182] . See id.

[ EN183]. See id.

[EN184]. See id.

[ FN185]. See id.

[ FN186] . See id.

[EN187]. See id.

[ EFN188]. See id.

[FN189]. See id.

[EN190]. See id.

[EN191]. See id.

[ EN192] . See id.

[EN193]. 1d.

[FN194]. See id.

[EN195]. See id.

at

at

at

at

at

at

at

at

906.

907.

905- 08.

906.

910.

910- 11.

910.

912.

[ FN196] . See_Johnson v. Lincoln Univ. 776 F.2d 443 (3d Cr. 1985);

Mapl es v.

Martin, 858 F.2d 1546 (11th Gir. 1998).

[EN197]. See_Jeffries v. Harleston (I11), 52 F.3d 9 (2d. G r. 1995),

516 U.S. 862 (1995) (speech "unquestionably invol ved public issues"

| anguage created potential for public disruption).

[ FN198]. See id.

at

12 (speech on bl ack oppression in state's schoo

"squarely invol ved issues of public concern").

cert. denied,
but derogatory

curriculum



[EN199]. See_Qunbhir v. Curators of the Univ. of M., 157 F.3d 1141, 1144 (8th Cr.
1998) (complaints regarding ethnic slurs and "unfavorabl e conments concerni ng

i mm grants” were matters of public concern); Pinelo v. Northern Ky. Univ., No. 96-
5765, 1998 W 165136, *5 (6th CGr. Mar. 31, 1998) ("plaintiff's contention that he
was retaliated against for speaking out with respect to discrimnation in the hiring
of minority applicants undeniably constitutes a matter of public concern.").

[ FN200] . See_Sout hside Pub. Schs. v. Hill, 827 F.2d 270 (8th Cr. 1987).

[ EN201]. See_Johnson v. University of G ncinnati, 215 F.3d 561 (6th Cr. 2000).

[ FN202]. See_Brown v. Texas A & MUniv., 804 F.2d 327 (5th Gr. 1986) (plaintiff
did not allege retaliation on matter of public concern; court renanded case to all ow
an anended conplaint) (public university accountant informed supervisor by

nmenor andum t hat faculty nenber was diverting institutional funds inappropriately;
bringi ng wongdoing to |ight may constitute a matter of public concern); Roberts v.
Broski, 979 F. Supp. 746 (N.D. 11l. 1997) (administrator's coments on possible

m suse of funds were matters of public concern; however, ternination was justified
because of administrator's poor perfornmance).

[FN203]. See_\allace v. Texas Tech Univ., 80 F.3d 1042 (5th Cr. 1996) (speech made
inrole of enployee is a matter of public concern when it involves report of
corruption or wong-doing to officials); Harris v. District Bd. of Trustees of Polk
Comm College, 9 F. Supp. 2d 1319 (MD. Fla. 1998) (menorandum sent to state |aw
enforcenent agency detailing corruption in crinmnal justice departnment at comunity
coll ege was natter of public concern).

[FN204] . See_Gardetto v. Mason, 100 F.3d 803, 812-13 (10th Cir. 1996) ("The

integrity, qualifications, and m srepresentations of a highly visible public

of ficial, such as the president of a college, obviously inpact the social and
political life of a comunity.").

[ EN205]. See_Honore v. Douglas, 833 F.2d 565 (65th Gr. 1987) (law professor's
conmments on the | aw school adm ssion policy, the size of the student popul ation, the
admi ni stration of the budget, and failure to certify graduates for bar exam nation
were matters of public concern).

[ FN206] . See_WIlson v. UT Health Ctr., 973 F.2d 1263, 1269 (5th Cr. 1992)
(compl ai nts about sexual harassnent at public educational institutions are "of great
public concern").

[ FN207]. See_Lowery v. Texas A & MUniv. Sys., 11 F. Supp. 2d 895 (S.D. Tex. 1998).

[ EN208]. See_Connick v. Myers, 461 U.S. 138, 147 (1983). For cases where the court
concl uded that the expression in question furthered only private interests, and thus
did not constitute public concern, see, e.g., Lighton v. University of Uah, 209
F.3d 1213 (10th Cr. 2000) (professor-plaintiff's allegations of inpropriety against
col l eague were notivated by retaliation for failed relationship with colleague and
by col | eagues' subsequent allegations of sexual harassnent); Pinelo v. Northern Ky.
Univ., No. 96-5765, 1998 W 165136, at **5 (6th Cir. Mar. 31, 1998) ("A lawsuit
initiated to pronote one's career, and not a cause, is not protected speech.");
Stein v. Kent State Univ. Bd. of Trustees, 994 F. Supp. 898 (N.D. Chio 1998)
(personal grievances nmotivated professor's filing of sex discrimnation and ethica
violation conplaints); Bessman v. Powell, 991 F. Supp. 830, 838 (S.D. Tex. 1998)




(professor-plaintiff's speech "consists alnpst entirely of his internal efforts ...
to avoid blame for a patient's death following two reports that partly inplicate
hi ni') .

FN209] . See Connick, 461 U.S. at 143.

FN210] . See _Johnson v. Lincoln Univ., 776 F.2d 443, 451 (3d Cr. 1985).

[FN211]. 858 F.2d 1546 (11th Cir. 1988).

FN212]. See id. at 1548.

FN213]. See id.

FN214]. See id. at 1549.

FN215] . See id.

FEN216] . 1d.

FN217]. See id.

FN218] . 1d.

FN219] . See id.

FN220]. See id. at 1549 n. 4.

[FN221]. This professor also joined the other authors of the self-study in alleging
that the transfer violated procedural due process and deprived them of property
interests in acadenic freedomand in continued assignment to the department. The
trial court denied these clains. See id.

[ EN222]. See id.

FN223]. See id. at 1548.

FN224]. See id. at 1553.

FN225]. See id.

FN226] . 1d.



FN227] . See id.

EN228] . 1d.

FN229] . See id. at 1555.

[FN230]. 776 F.2d 443 (3d Cir. 1985).

[FN231]. 1d. at 451.

FN232] . See id. at 449, 452.

FN233]. See id. at 449.

FN234]. See id.

FN235] . See id. at 447.

FN236] . 1d. at 452.

EN237] . 1d.

FN238] . See id. at 453.

[EN239]. See_Trotman v. Board of Trustees of Lincoln Univ., 635 F.2d 216 (3d Cir.
1980), cert. denied, 451 U S. 968 (1981).

[ EN240]. Johnson, 776 F.2d at 448. The settlement specified that: "[f] aculty

nmenbers ... shall have the rights to freedom of expression as guaranteed by the
First Anendnment ... and the defendants [Lincoln University Adm nistration] shall not
take or threaten any retaliatory action because of the exercise of such rights." Id.

(internal quotes omtted). Professor Johnson was a naned plaintiff in the settled
case. See id. at 448 (citing Trotnman, 635 F.2d at 216).

[EN241]. 1d. at 452.

[ EN242] . 1d.
[EN243]. 1d. at 451 (internal quotes omtted).

[EN244]. See id.



FN245] . See id. at 447-48.

FN246]. See id. at 452.

FN247]. 1d. at 452.

[FN248]. 11 F. Supp. 2d 895 (S.D. Tex. 1998).

[EN249]. Tarleton State University is managed and controlled by the Texas A & M
University System See id. at 900.

[ EN250] . See id. at 900-02.

FN251] . See id. at 902-03.

FN252] . See id. at 919.

FN253]. See id.

FN254] . 1d.

FN255]. 157 F.3d 1141, 1144 (8th G r. 1998); see also_Dorsett v. Board of Trustees
or State Colleges and Univs., 940 F.2d 121, 124 (5th G r. 1991) (primary notive for
speech was personal concern over work environnent; enployee cannot "transform a
personal conflict into an issue of public concern sinply by arguing that his speech
m ght have been of interest to the public.").

[ FN256]. Lowery, 11 F. Supp. 2d at 919.

[EN257] . 439 U.S. 410 (1979).

[EN258] . 1d. at 412.

FN259] . See id. at 411

FN260] . See id. at 411-13.

FN261]. See id. at 415.

FN262] . See id. at 410 & n. 4.

[FN263] . 979 F. Supp. 1406 (MD. Ala. 1997).




[ FN264] . See id. at 1407.

[ EN265]. See id.

[FN266]. See Wl lianms v. Alabama State Univ., 865 F. Supp. 989 (MD. Ala. 1994,
rev'd, 102 F.3d 1179 (11th Gr. 1997).

[FN267]. See_WIllianms v. Al abama State Univ., 102 F.3d 1179, 1182-83 (11th Cir.
1992); see also_Dorsett v. Board of Trustees for State Colleges and Univs., 940 F.2d
121, 125 (5th Cr. 1991) ("[T]he private formand context of Dorsett's speech

i ndicate that the speech did not address a matter of public concern. Dorsett did not
direct his conplaints to anyone outside the university.") (citations onitted).

[FN268] . 511 U.S. 661 (1994).

[FN269] . Yniguez v. Arizonans for Official English, 42 F.3d 1217, 1235 n.20 (9th
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