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. 1 NTRODUCTI ON

The autonony and traditions of both the academ c profession and its sister
prof essi ons, | aw and nedi ci ne, are under assault. Essentially the challenge for al
three professions boils down to the relentless reductive pressure of the market to
define all professional relationships as nothing nore than consumner/service provider
or enpl oyer/enpl oyee rel ati onshi ps. Professor Eliot Krause, having studied the
prof essions of |aw, nedicine, the professorate and engineering in the United States,
Britain, France, Germany and Italy concludes as follows:

Both the professions of medicine and | aw-especially their elites--have

i ncreasingly bought the capitalist nodel itself and have inposed capitali st
rationalization upon those |ower in the professional pecking order. Engineering has
al ways accepted capitalist values and has therefore never been a profession acting
inits own interest in conpetition with the values and ains of capitalism The
university itself, the source of the professional training, has increasingly been
made over in the inmage of capitalist interests .... Perhaps this process is a fina
exanpl e of what Weber woul d have called "di e Entzauberung der Welt," the | oss of any
noncapi talist values within the professions, both because of external pressures we
have consi dered here and because of the surrender of positive guild val ues--of
collegiality, of concern for the group, of a higher professional ethic beyond nere
profit-- that has eroded the distinction between professions and any ot her
occupation and thus left themtogether as the niddle-level enployees of capitalism
[ EN1]

*610 Wth the acadenmi c profession, |egislators, governing boards, and
adm ni strations enphasi ze a nunber of narket realities: (1) costs of higher
education have been rising much nore rapidly than the costs of other goods and
services for many years, and tuitions and revenue growth cannot continue to keep
pace; (2) legislators and governors want public higher education to focus nore on
current econoni c devel opment and wor kforce needs; (3) students increasingly view
t hensel ves as consuners and demand responsi veness to their needs at various stages
intheir lives; (4) corporate for-profit and online enterprises in the higher
education market are effectively conpeting for students; and (5) enrollnment patterns
are changing nore rapidly. [EN2] In response, nany governi ng boards and
adm ni strations propose, and in sone cases carry out, the elimnation of tenure, a
dramatic increase in the use of part- time and adjunct faculty, and post-tenure
review. The 1998 Association of CGoverning Boards (AGB) Statenent on Institutiona
CGover nance enphasi zes managi ng hi gher education simlarly to other nonprofit
enterprises, with reduced power for the voting faculty. [FN3] University of
California President Eneritus Cark Kerr predicts a trend toward nore externa
i nvestigation of academ c conduct, nore | aws subjecting higher education to public
enforcenent procedures and nore deci sion-naking by the courts. [FN4]

Sim | arl yenphasi zi ng the ascendance of market val ues, corporations are providing



growi ng financial support for acadenic research, creating potential conflicts of
interests and drawi ng research activity toward corporate agendas. Sone schol ars take
a financial interest or even a nmanagenent role in these corporate funders of
research. Market-focused individual faculty nenbers who achieve celebrity status or
whose know edge has high profit potential increasingly enphasize personal gain
outside the walls in the allocation of their tinme and productive energy.

Is it inevitable that eventually the narket will elimnate associations and
traditions that do not worship solely at the altar of economic efficiency? In
anal yzi ng econonmic inevitability argunments in the context of the tradition of the
| ear ned professions, consider that we live in the period of greatest wealth creation
in our society's history. During such a period, human nature exaggerates the
i mportance of the market and econonic efficiency in relation to other societa
val ues. The traditions and ethics of the |learned professions wll appear
"inefficient" when the market dom nates our thinking. In the face of the reductive
pressure of the market, the professions nmust publicly defend the econom ¢ and non-
econom ¢ benefits that their social conpact provides society. In order to preserve
its autonony, a |earned profession must, in each generation, renewits social
conpact for both the public and those within the *611 profession, thus reassuring
the public that the public's interests are being served and that the profession my
be trusted with high public purposes.

VWhat is the social conpact and what does it require? The academic profession is
one of the four great |earned professions for which the nedieval university provided
education. Professor Stephen Barker points out that the two central features of the
| at e- nedi eval conception of a profession remain with us today: (1) a profession
requires mastery of an extensive body of know edge and skills to be achieved by
years of university study; and (2) entrants into a profession are required to commt
t hensel ves to a distinctive ideal of public service which inposes ethical denands,
to which ordinary citizens are not subject, to restrain self-interest and to use the
speci al know edge and skills gained for the common good. [EN5]

Soci ety and nenbers of a profession forman unwitten social conpact whereby the
nmenbers of a profession agree to restrain self-interest, to pronote ideals of public
service, and to maintain high standards of performance, while society in return
all ows the profession substantial autonony to regulate itself through peer review
The ethics of each profession are descriptive of the profession's duties under the
soci al conpact. [EN6] In order to maintain the social conpact and its autonony, a
prof essi on must both devel op clear principles *612 of professional conduct and hold
nmenbers of the profession accountable for neeting the principles.

The question addressed here is: to what degree has the academ c profession
devel oped clear principles of professional conduct? Over the course of the past
ei ghty-five years, the American Association of University Professors (AAUP) has
i ssued periodic statements that partially define such principles. Mre recently,
principally in response to pressure fromthe federal governnment, sone of the
sci ences have devel oped principles of conduct for scientific research. Over the
course of the |ast decade, there has al so been increasing interest anong sone of the
di sciplinary associations outside of the sciences in devel opi ng de novo, or revising
exi sting, codes of ethics.

The education of new and veteran faculty nenbers concerning such principles is at
an earlier stage. Sone of the federal agencies, for exanple, the National Institutes
of Health, require that grant recipients provide formal training on research ethics;
[EN7] graduate students in sonme of the professional schools, like |law and the health
professions, are required to take a disciplinary ethics course; and a few graduate
prograns in the other disciplines require graduate students to take a disciplinary
ethics course. There are also elective ethics courses for graduate students in sone
departments. Even nore rare would be a departrment or faculty that offers education
in academc tradition and ethics to new faculty (or engages veteran faculty
regularly on these issues). Sone scientific societies offer prograns on research
et hi cs at annual /regi onal neetings.

The common assunption appears to be that novitiates will absorb the ethics of the



di scipline fromsenior nentors through osnosis. In any event, these efforts at
socialization focus alnobst entirely on the ethics of the discipline, not on the
| arger question of the principles of professional conduct that cut across the
di sciplines and apply to the acadenic profession as a whole. Professors are
socialized, to the degree it is done at all, as nenbers of a discipline, not as
nmenbers of a | arger academ ¢ profession

The situation today regarding instruction in the tradition and ethics of the
academ c profession is described by fornmer Harvard Dean Henry Rosovsky: "[T] here is
a conspi cuous | ack of agreenent concerning appropriate standards of professiona
conduct .... O one thing we may be sure: that an individual who joins the acadenic
profession will al nbst never have received any instruction concerning conduct or the
di rensi ons of the social contract." [FN8] Professor R chard De George goes further
noting that the claimthat individual *613 faculty nmenbers have duties correlative
with the rights of acadenic freedom[FN9] would cone as a surprise to many faculty.

[ EN10]

De George al so enphasi zes that the rights of academ c freedomand tenure are
defensible only if the faculty fulfills the ethical responsibilities of academic
freedomand tenure. This is the social conmpact that was articulated in the AAUP s
1915 General Declaration of Principles. [FN11] To the extent that faculty fail to

fulfill these duties, acadenic freedomand tenure are rightfully under attack
"Yet," De George notes, "there is surprisingly little discussion of the ethica
responsibilities of those within the university .... The result is increasingly

vocal critique fromthe outside." [FN12]

There are sonme reasons for optimsm In April 2000, the Anerican Association for
t he Advancenent of Science (AAAS) and the United States Ofice of Research Integrity
hosted a conference on "The Role and Activities of Scientific Societies in Pronoting
Research Integrity." [FEN13] The report on the conference summrizes a twenty-year
hi story of surveys and reports variously by AAAS, the National Acadeny of Sciences,
and the Commi ssion on Research Integrity showing that historically scientific
societies have paid little attention to professional ethics. [FEN14] In preparation
for the 2000 conference, AAAS surveyed 126 scientific societies that staff thought
were |likely to have devel oped ethics activities to determ ne what societies are
doing to pronbte research integrity and to assess the effectiveness of their
efforts. [FEN15] Forty-six societies returned the survey, and of those, 74%reported
havi ng an ethics statenment of some sort [EN16] and 57% "currently engage in or plan
to engage in activities to pronote research integrity." [FNL17] Conference
partici pants recomrended that scientific societies can and should do nore to pronote
research integrity by, for exanple: (1) devel oping codes of ethics and educating
those to whomthey apply; (2) including ethics conponents in graduate prograns and
accreditation standards; (3) devel opi ng educational materials on research ethics;
and (4) conducting research on how the ethical climate in which scientists work is

shaped. [FN18]

There is also a significant novenent towards post-tenure review that is explored
in Part 11.C. on "The Negotiated Mechanics of Peer Review " *614 Wile the
prof essorate could seize the initiative on post-tenure review and use it to reassure
the public that the profession may be trusted in its commitnment to the high public
pur poses of the social conpact, this in general is not happening. Mst frequently,
| egi sl atures and administrations are i nmposing post-tenure review on the profession

VWil e there are sone hopeful signs of nore attention to academc ethics in very
recent years, fundanentally the academi c profession is losing the battle of
narratives to those who argue that the narket will elimnate the separate
professional noralities of the |earned professions. A profession unable to

articulate publicly a conmpelling narrative justifying its privileges, and unwlling
to fulfill the correlative obligations of its social conpact will ultimately be seen
as no different fromother business enterprises in a market econony.

In Part Il, this essay anal yzes acadenic tradition concerning the rights and
correspondi ng duties of the acadenic profession. In Part Ill, the essay then

articulates principles of professional conduct that flow fromacadem c tradition



Parts Il and Il together are intended to explore both the ethics of aspiration
nmeani ng the highest ideals of the profession, as well as the ethics of duty, or the
floor of conduct bel ow which a nmenber of the profession cannot go wi thout peer

sanctions. There is sone risk that Part Il wll inadvertently convey a nessage that
a faculty menber should put a premiumon the timd and conventional, thus keeping
his or her "head down," in order to avoid tripping over one of the principles of

conduct. OF course, the highest aspiration of the professionis to create and

di ssem nate know edge, which depends upon unconventional thought and speech. The
peer review construct explored in Parts Il and Ill provides the means both to foster
a peer collegial culture of high aspiration and al so to address violations of the
principles of professional conduct 1n a way that contributes to, not underm nes,
both the mission of the university to create and di ssem nate know edge and the

prof essorate's social conmpact with society.

1. ACADEM C TRADI TI ON
A. The Acadenmic Profession's Role in a Liberal Intellectual System

The story of the profession's role and the American traditions of academ c freedom
and shared governance are rooted in the intellectual systemthat grew out of Wstern
tradition, particularly the Enlightennent's conviction that reason, if left free,
coul d discover useful know edge. This intellectual systemis liberal in the sense
that it favors individual freedom open- m ndedness, and the use of reason to foster
human progress.

The liberal intellectual systemis understood as a social comunity with
indefinite possibilities created by human intellectual diversity. For phil osopher
Kar|l Popper, the key insight on which the conmunity is based is the recognition of
the inherent fallibility of human thought. [FEN19] The bedrock idea is that any and
all of us mght, at any tine, be wong. Know edge is always *615 seen to bhe
tentative and subject to correction. If no person is inmmune fromerror, it follows
inmplicitly in the liberal intellectual systemthat no belief, no nmatter how strongly
held, is above critical scrutiny for possible correction. No person can claimto be
above being checked by others. [FEN20

Phi | osopher John Searl e describes the devel opnent of the liberal intellectua
systemalong lines related to Popper's construct. For Searle, a decisive step in
this tradition was the Greek creation of a "theory:" "[T]he introduction of the idea
of a theory allowed the Western tradition to produce sonething quite unique, namely
systematic intellectual constructions that were designed to describe and to explain
| arge areas of reality in a way that was |logically and mat hematically accessible."
[FN21] However, Searle posits, one essential concept the G eeks |acked, which Europe
di scovered in the Renai ssance, was the idea of systematic experinmentation. "The
Greeks had logic, mathematics, rationality, systematicity, and the notion of a
t heoretical construct. But the idea of matching theoretical constructs against an
i ndependently existing reality through systematic experinentation really did not
cone until rmuch later."” [EN22

Athird feature of this tradition, in Searle's analysis, is its self-critica
quality. Elenents within it have al ways been under challenge; it was never a unified
tradition. The idea of critique was al ways to subject any belief to the nost
ri gorous standards of rationality, evidence, and |logic. [FN23] The Enlightennent's
enphasis on the use of reason and freedom of thought and speech fostered the idea of
critique.

In this system know edge is the evolving critical consensus of a decentralized
conmmunity of inquirers, who adhere to the principle that know edge clai ms nust be
capabl e of being checked and have w t hstood checking, regardl ess of the source of
the claimor the identity of the inquirer. [EN24] The system nust protect freedom of
speech in order for the decentralized *616 conmunity of inquirers to produce
know edge, but it does not grant freedomto nake know edge clains. Only the
consensus of critical inquirers has the status of a know edge claim [EN25] The
liberal intellectual system Jonathan Rauch points out in Kindly Inquisitors:



*617 absolutely protects freedom of belief and speech, but it absolutely denies
freedom of knowl edge: ... there is positively no right to have one's opinions,
however heartfelt, taken seriously as knowl edge .... Aliberal intellectual regine
says that if you want to believe the noon is nade of green cheese, fine. But if you
want your belief recognized [and acted upon] as know edge, there are things you mnust
do. You nust run your belief through the [systeni for checking .... [FN26

The university in a liberal intellectual systemplays a critical role as the one
conmuni ty whose mission is specifically seeking, discovering, and dissemnating
know edge through public criticism [FN27] Accordingly, the acadenic profession in
the universities constitutes a significant proportion of the decentralized community
of inquirers on which know edge production depends.

The major threat to the decentralized conmunity of inquirers in general, and the
profession in particular, has been and will be frompolitical, economc, ethnic,
religious, or other groups who wish to prevent the anguish and pain that results
when their beliefs are subjected to checking and criticism This is the context in
whi ch the profession sought to gain autonony to performits role in the community of
inquirers.

The profession saw a unique role for itself to contribute to the progress of
know edge as a comunity of inquirers with specialized training, information and
skills. In virtue of a professor's special conpetence as an inquirer in sone area of
study, including know edge of the existing scholarship and mastery of the techni ques
of investigation and validation in some academ ¢ di scipline, the professorate
cl ai med special rights of investigation and dissenination of know edge. [FN28] These
unique roles ultimately justified special enploynent protection for a professor's
right to offend in the pursuit of know edge. As Professor Peter Byrne observes:

Scholars work within a discipline, primarily addressi ng other scholars and

students. Their audi ence understands and eval uates their speech within a tradition
of know edge, shared assunptions and argunents *618 about methodol ogy and criteria,
and common obj ectives of exploration or discovery .... The ordinary criterion of
success i s whether, through nmastery of the discipline' s discourse, the scholar
i mproves the account of sone worthy subject that the discipline has previously

accepted. [FN29]

The persons who may engage in this speech in the university are rigorously
screened. The schol ar nust have conpl eted the necessary undergraduate and graduate
degrees to be certified by his or her peers as conpetent to engage in the scholarly
di scourse of a discipline. [FN30] Wthin the constraints of the disciplinary
di scourse and the criteria for certification of professional conpetence, the schol ar
is free to reach conclusions that contradict previous belief, whether within the
acadeny or the larger society. [FN31]

The essential requirenment for this progressive conception of know edge within a
university setting is, thus, free discourse anong acadenic professionals within the
et hi cal and conpetency constraints of a discipline. [FN32] During the |ate 1800's
and early 1900's, when the disciplines fornmed and overall professionalization
occurred, the principal threat to the realization of free discourse anong conpetent
prof essionals was interference by |ay administrators and boards of trustees and
regents who governed higher education in the United States ("lay" is used here to
refer to persons not belonging to the academ c profession).

B. Exceptional Vocational Freedom of Speech and Peer Review

For several hundred years after the founding of institutions of higher education
inthe United States in the m d-1600"'s, professors |abored under enploynent |aw
doctrine holding that private and public enpl oyees had no right to object to
conditions placed upon the terns of enploynment, including restrictions on free
expression. [FN33] As the nodern university and its research m ssion devel oped in
the late 1800's, and professors increasingly questioned and chal |l enged the cheri shed
beliefs of the time, the lack of constitutional protection for acadeni c speech
becanme a critical problem [FN34] No clear standard for First Amendnent protection



for those professors enployed in the public universities devel oped until 1968.
FN35

Interference by university enployers took one of two forns. First, because of
financial, political, noral, or religious concerns, |lay boards and adninistrators
tended to distort intellectual inquiry by inposing constraints on offering of new
hypot heses or criticizing of accepted ones. Second, the free exchange envisioned was
to occur anong conpetent acadenic professionals. *619 The exchange could tol erate
error but not inconpetence, and only acadenic professionals, not lay admnistrators
and boards, could evaluate professional qualifications and performance to determ ne
whet her error was within the range of competent and ethical inquiry. [EN36] For
exanpl e, the determ nati on whether a professor's advocacy of a "flat earth”
hypot hesis is an error within the range of conpetent inquiry rests with the peer
col I egi um

At the turn of the century, as social scientists began a critical analysis of the
econom ¢ order, some industrialists on the governing boards sought to control
professorial speech. [FN37] This |led academcs in 1915 to organi ze a professiona
associ ati on, the Anerican Association of University Professors (AAUP). [FN38] The
AAUP pressed university enployers to grant professors rights of free inquiry and
speech in schol arship and teaching w thout interference by |ay boards of trustees
and administrators. [FN39

Wth the founding of the AAUP, the professorate sought a mutual understandi ng and
agreement on principles with enployers. The term "professional acadenic freedont
describes this nmutual understanding or tradition. University enployers, serving the
university's unique mssion of creating and di ssem nati ng know edge, have agreed to
grant rights of exceptional vocational freedom of speech to professors in teaching,
research, and extramural utterance without lay interference on the condition that
i ndi vidual professors nmeet correlative duties of professional conpetence and ethica
conduct. The faculty as a collegial body also has correlative duties both to enforce
the duties to be net by individual professors and to defend the acadenic freedom of
col | eagues. Because of the unique history of the acadenic profession in the United
States, the governing boards act as surrogates for the public in this social conpact
with the profession that grants rights of academ c freedom *620 peer review, and
shared governance in return for the performance of the correspondi ng duti es.

It is this tradition of faculty self-governance in peer review of professiona
conpetence and ethics that makes professional academ c freedom uni que, not the
tenure systemthat has many parallels in other enploynent settings. Peer reviewis
the linchpin of professional acadenic freedomand tenure. [FNAO] This tradition has
been incorporated into enploynment contracts with individual professors. It is also
protected by professional acadenm c organi zations |ike the AAUP, disciplinary
associ ati ons, and by accrediting authorities.

The concept of "professional academ c freedom explored in this essay is part of a
fam |y of concepts that protect freedom of speech in the university. "Professiona
academ c freedoni--a concept devel oped particularly by the AAUP since 1915--focuses
on the enpl oynent rel ationship between an individual professor and his or her
enpl oyi ng institution, whether public or private. Starting with the Sweezy v. New
Hanpshire decision in 1957, [FN41] the United States Suprene Court turned to the
First Anendnment to develop *621 "constitutional academic freedom™" It grants both
uni versities and professors freedomfromdirect governnental restrictions--by the
executive or |egislative branches--on either the content of speech or the right of
the university to determ ne who may teach. This constitutional academ c freedom as
it applies to the university itself, is sonmetines referred to as "institutiona
academ c freedom" In a 1968 decision, Pickering v. Board of Education, [FN42] the
United States Suprene Court, again turning to the First Anendrment, first articul ated
a clear test for protecting freedom of speech of persons as enpl oyees of public
enpl oyers. [FNA3] A subset of these public enpl oyee speech cases involves faculty
speech in the public university context. Note that the Pickering line of cases does
not apply to professors at private colleges and universities. Both the
constitutional acadenic freedom cases and the First Amendnment cases invol ving
professors at public universities borrow fromthe earlier tradition of "professiona



acadenic freedom" Mich of the confusion in the literature over the meaning of
academ c freedom has ari sen because of the failure to distinguish the First
Amendnent doctrines of both constitutional acadenic freedom and public enpl oyee free
speech fromthe earlier and nore inclusive tradition of professional academc

freedom [FN44]

C. The Negoti ated Mechani cs of Peer Review

The nmechanics of this tradition of peer review have been a subject of continuing
negoti ati on between university enployers and the professorate. Since the essenti al
requi renment of progress in the discovery of know edge in a university setting is
free discourse anong academ c professionals, within the ethical and conpetency
constraints of a discipline as defined by peers, the essential elenents of a peer
review systemare a strong presunption in favor of a professor's free discourse and
eval uation and hearing procedures to permt peers to exercise judgnment. In practica
terns, the negoti ated nechani cs of peer review have conme to require some
probationary period where a professor seeking continued enploynent carries the
burden of denonstrating excellence in teaching, research, and service in an
eval uation process relying principally on peer assessment. Successful candi dates
recei ve tenure, subsequent to which the burden shifts to the admnistration to
denonstrate to a peer comittee through academ c due process that a professor has
failed to nmeet correlative obligations of conpetence or ethics and thus nerits
enpl oyment sanctions. The adnministration generally nust denonstrate a violation of
duty by clear and convincing evidence. The principal purpose of academ c due process
is to maxim ze protection of the rights of academ c freedom while providing the
neans for peers to enforce its correlative obligations. The peer review system
tol erates "honest" error that peers consider within the range of conpetent and
ethical inquiry.

*622 The peer review process during the probationary period has been | argely
successful in requiring candidates to excel in nmeeting the correlative obligations
of academi c freedom The public challenge today is directed at the failure of peer
revi ew adequately to enforce the correlative duties of professional conpetence and
et hi cal conduct follow ng the grant of tenure.

Hi storically, once tenure has been achieved, the intensity of peer review has been
dramatically lower. Administrators do annual evaluations of individual professor's
wor k and assess sabbatical or additional resource requests, but these decisions
general ly do not involve peer review. There is sone novenent toward post-tenure
review, which involves continuing peer review of tenured professors on a periodic
basi s.

In the last fifteen years, as a result of growing public pressure for increased
accountability, there has been significant novenment toward sone form of post-tenure
review at a nunber of colleges and universities. Professor Christine Licata finds
t hat ,

In nost settings, post-tenure review is distinguished fromthe traditiona
annual nerit review because it is usually a peer reviewdriven process and is
designed specifically to systematically assess performance; nurture professiona
grow h; pronote inprovenent, if necessary, through a required plan (usually of one
to three years); and, in sone situations, inpose sanctions when inmprovenent is not

forthcom ng. [FN45]

Post-tenure review policies are of two basic types: (1) "conprehensive periodic
review of all tenured faculty, usually at 5-7 year intervals" or (2) "selective
revi ew of some faculty" triggered by poor performance apparent in some other review
(usual Iy annual review). [FN46]

Prof essor Licata reports that "[t]hirty-seven states either have adopted
systemwi de post-tenure policies, Inplemented themin selected state institutions or
are considering such policies and "several regional accreditingbodies now require
institutions to inplenent post-tenure review policies.” [ENA7] In a recent study of
217 institutions by the Harvard Project on Faculty Appointnments, Professor Cheryl



Sternman Rule finds that 46% of the 192 institutions in the study that grant tenure

have post-tenure review. [FN48] Included in the overall proposition of 46% were both
public institutions, where 55ad post-tenure review, and private institutions, where

45ad post-tenure revi ew. [FN49]

Prof essor Licata observes sone confusion "whether these reviews are intended
primarily to pronote ongoing senior faculty vitality or to reprimnd
underperfornmers."” [FN50] Academic tradition would support both purposes, since *623
the faculty peer collegiumhas correlative duties both to create a culture of high
aspiration in terns of professional ideals and to hold individual faculty nmenbers
accountabl e for neeting mni num standards of conpetence and et hi cal conduct. She
concl udes that because post-tenure review prograns are |ess than seven years ol d,
"little is known about their long-termeffectiveness and their resource
requi renents." [FN51

Prior to the noverment towards post-tenure review, the peer review systemin higher
education historically has involved a degree of m sbehavior or inconpetence anong a
subset of tenured professors because the degree of vigilance necessary to prevent it
woul d generate costs greater than benefits. Conpetent reviewis itself tinme-
consum ng and takes tenured faculty away fromresearch, teaching, and other public
service. In addition, the university's mssion of the creation and di ssem nation of
know edge is better served by a systemthat is sonewhat nore forgiving of error than
one that is too restrictive.

It is one thing for the acadenic profession de facto to recogni ze that cl ose peer
revi ew of tenured coll eagues on ninor matters may entail nore costs than benefits,
but it is another natter entirely not to acknow edge the duty of peer review for
tenured professors at all, or to ignore the duty except for the nbst egregious
matters of unprofessional conduct. The evi dence points toward wi despread
m sunder st andi ng of professional responsibility for peer review within the academc
profession. Only 55% of faculty respondents in a 1993 Acadia Institute survey of
2000 professors in chem stry, civil engineering, mcrobiology, and soci ol ogy
beli eved that they should, to a great extent, exercise responsibility for the
conduct of their colleagues, and a nere 13% judge that faculty in their departnent
actually exercise a great deal of shared responsibility for their coll eagues
conduct. [FN52] Swazey, Lewi s, and Anderson found differences anong the disciplines;
in chemstry for exanple, only forty-six of the chem st-respondents strongly affirm
col l ective responsibility for colleagues' behavior. [FEN53] Only approxi nately one-
hal f of faculty respondents in the Swazey, Lewi s, and Anderson survey were famliar
with the content of their disciplinary code of ethics. [FN54

Professor WIliam Van Al styne has enphasi zed that acadenic tenure, accurately
defined, carries no claimwhatever to a guarantee of lifetine enpl oynent, or
insulation froma fair accounting for perfornance. Rather

The price of an exceptional vocational freedomto speak the truth as one sees
it, without penalty for its possible i mediate inpact upon the econonic well-being
of the enmploying institution, is the cost of exceptional care in the representation
of that "truth," a professional standard of care. Indeed, a grave ethical failure in
the integrity of a teacher's or a scholar's acadenic representations ... is
precisely the kind of offense *624 to the contingent privilege of acadeni c freedom
that states a clearly adequate cause for a faculty recomendati on of term nation

FN55

It is the correlative obligation of the faculty as a collegial body to enforce the
duti es when individual professors do not observe them The late Professor Fritz
Machl up al so stressed that the faculty has a noral obligation to initiate action
agai nst professors who falsify evidence or distort the truth in the presentation of
readily verifiable facts. [FN56

I n chanpi oni ng the concept of peer review, AAUP | eaders early in this century took
pains to argue that peer review would not shelter the inconpetent or unethica
prof essor. For exanple, before an audi ence of university presidents, the AAUP s
first president, John Dewey, maintained that peer review wuld "facilitate the
renoval of inconpetents by bringing into play the resources of highly critica



connoi sseurs." [EN57] Many university presidents of the time were skeptical, fearing
that professors were likely to protect professors and ignore the interests of
students and the public. [FN58] The AAUP's 1915 Decl aration of Principles cautioned
that if the profession "should prove itself unwilling to purge its ranks of the

i nconmpetent and the unworthy, or to prevent the freedomwhich it clainms in the nane
of science frombeing used as a shelter for inefficiency, for superficiality, or for
uncritical and intenperate partisanship, it is certain that the task will be
perfornmed by others.” [FN59

I'1'l. PRINCI PLES OF PROFESSI ONAL CONDUCT

The construct of the correlative duties of acadenic freedom and peer review
assunes the exi stence of generally accepted principles of professional conduct.
Wil e not the only source for principles of professional conduct, the major
statements of the AAUP have played a substantial role in defining the tradition of
academc freedomin the United States. [FN60] W start by closely *625 anal yzing the
AAUP' s 1915 Ceneral Declaration of Principles and the 1940 Statenment of Principles
on Academ ¢ Freedom and Tenure. [FN61

A. The AAUP's 1915 General Declaration of Principles

The AAUP's 1915 Ceneral Declaration of Principles remains the foundational
statement defining the Anerican concept of professional acadenmic freedom [FN62]
This docunent starts with the reality that "Anerican institutions of learning are
usual ly controlled by boards of trustees as the ultinmate repositories of power."
[EFN63] Making no distinction between private or public universities, the 1915
declaration takes the position that such boards are in a position of public trust to
serve the public interest. [FN64] Universities serve the public interest by: (1)
pronoting I nquiry and advanci ng the sum of human know edge; (2) providing
instruction for the students; and (3) devel opi ng experts to advi se governnent and
the conmunity on the solution of problenms. [EN65] The function of the professiona
scholar in realizing these purposes is

to deal at first hand, after prolonged and specialized technical training, with
t he sources of know edge; and to inpart the results of their own and their fellow
specialists' investigation and reflection, both to students and to the genera
public, without fear or favor. The proper discharge of this function requires ...
that the university teacher shall be exenpt from any pecuniary notive or inducenent
to hold, or to express, *626 any concl usion which is not the genuine and uncol ored
product of his own study or that of fellow specialists. [FN66

Based on these argunments, the 1915 declaration built a definition of professiona
academ c freedom Professional academ c freedom nmust enabl e the individual scholar
to performthe three functions of: (1) dealing with sources of know edge and
reflecting upon themtoward some result; (2) inparting those results to students;
and (3) extending those results to the public. [FN67] These three functions in turn
relate closely to the university's three purposes set forth in the declaration of:
(1) pronoting inquiry and the advancenment of human know edge; (2) providing
instruction to students; and (3) devel opi ng expert advisers for the community.

FN68

The 1915 declaration defined the three el ements of professional acadenic freedom
necessary for scholars to performtheir functions within the |arger purposes of the
uni versity. These were: (1) freedom of inquiry and research; (2) freedom of teaching
within the university; and (3) freedom of extranural utterance. [FN69] In these
three areas, trustees served the public trust by granting university teachers rights
of freedomfromlay interference so that neither *627 intellectual inquiry and
di scourse nor decisions concerning professional conmpetence to engage in the
intell ectual discourse would be distorted by |ay bias. [FN70

The 1915 decl aration recogni zed that the granting of these rights of freedom from
lay interference rested upon a professor's meeting uni que obligations. Each
prof essor nust observe personally and enforce through collegial action the ethica



and conpetency constraints on scholarly inquiry and di scourse. "Since there are no
rights without corresponding duties, the considerations heretofore set down with
respect to the freedom of the academ c teacher entail certain correlative
obligations." [EN71

1. Correlative Obligations of the Individual Faculty Menber in the 1915 Decl arati on

I nherent in the concept of professional acadenic freedomin the United States are
correlative obligations for both individual university teachers and for the faculty
as a collegial body. The principal correlative obligation of the individua
university teacher is to conply with the ethical and conpetency constraints of
prof essi onal scholarly inquiry and discourse.

The claimto freedom of teaching is made in the interest of the integrity and of
the progress of scientific inquiry; it is, therefore, only those who carry on their
work in the tenper of the scientific inquirer who nay justly assert this claim The
liberty of the scholar within the university to set forth his conclusions, be they
what they may, is conditioned by their being conclusions gained by a scholar's
nmet hod and held in a scholar's spirit; that is to say, they nust be the fruits of
conpetent and patient and sincere inquiry, and they should be set forth with
dignity, courtesy, and tenperateness of |anguage. The university teacher, in giving
i nstruction upon controversial natters, while he is under no obligation to hide his
own opi ni on under a nountain of equivocal verbiage, should, if heis fit for his
position, be a person of a fair and judicial mnd; he should, in dealing with such
subj ects, set forth justly, w thout suppression or innuendo, the divergent opinions
of other investigators .... [FEN/2]

Extranural utterance in the 1915 declaration includes speech that is both within
di sciplinary expertise and outside the walls (which the declaration sees as being
covered by the sane general principles as freedomof teaching) and the politica
activities of a citizen outside the walls. [FN73] The 1915 decl arati on | nposes
hi gher correl ative obligations on extranural utterances. "In their *628 extramnural
utterances, it is obvious that academ c teachers are under a peculiar obligation to
avoi d hasty or unverified or exaggerated statenents, and to refrain fromintenperate
or sensational nodes of expression."” [EN/4

The 1915 decl arati on does not specifically address freedom for intramural speech
ot her than teaching and research. However, freedom of teaching includes intramura
speech relating to the education of students, and freedom of inquiry and research
i ncludes intranmural speech that involves critical inquiry. For exanple, the
protection of intramural speech clearly extends to decisions involving curricul um
procedures of student instruction and assessnent, faculty appointnents and st atus,
and adm ssions. Any intranural speech involving critical inquiry is protected.

2. Correlative hligations of the Faculty as a Collegial Body in the 1915
Decl arati on

Wthin the Anerican tradition of professional acadenic freedom the principa
correlative obligation of the faculty as a collegial body is to enforce in the first
i nstance the ethical and conpetency constraints of the academ c profession when
i ndi vidual professors do not observe them "[T]he power of determ ning when
departures fromthe requirenents of the scientific spirit and nethod have occurred,
shoul d be vested in bodies not conposed of menbers of the acadenic profession.”
[EN75] Only nmenbers of the profession have the conpetence to judge these
requi renents, and they "nust be prepared to assume this responsibility for
themselves ... the responsibility cannot ... be rightfully evaded." [EN/76] The 1915
declaration conditions the rights of acaden c speakers on the performance of the
correlative obligation to conply with the strictures of inquiry and di scourse
established by their discipline. Collegial responsibility to sanction departure from
prof essi onal nobdes of inquiry and discourse is inplicit I1n the statenent's
adnoni tion that university teachers nmust have the capacity "for judicial severity
when the occasion requires it." [EN77



B. The 1940 AAUP/ AAC St atenent of Principles on Acadeni c Freedom and Tenure

The 1940 statenent of principles adopted by the AAUP and the Association of
American Col |l eges (now the Associati on of American Coll eges and Universities)
incorporates in sunmary terns the rights and correl ative obligations of professiona
academ c freedomset forth in the 1915 declaration. It sets up a framework of norns
concerning rights and duties. This 1940 statenment has been endorsed by al nost al
maj or educational disciplinary organizations in the United States, [FN/8] is
commonl y adopted by reference in academ ¢ *629 enpl oyment contracts and faculty
handbooks, [FEN79] and is often cited in judicial opinions. [EN80

1. Rights of Acadenic Freedom

a. For Research and Teachi ng

In its introductory paragraphs, the 1940 statenent reasons that universities are
establ i shed for the compn good, and the commbn good depends upon the free search
for truth and its free exposition

Acadenmi c freedomis essential to these purposes and applies to both teaching and
research. Freedomin research is fundamental to the advancenent of truth. Academ c
freedomin its teaching aspect is fundanental for the protection of the rights of
the teacher in teaching and of the student to freedomin learning. It carries with
it duties correlative with rights. [FN81

I mredi ately follow ng the introductory paragraphs, under the heading "Acadenic
Freedom " the 1940 statenent sets forth three paragraphs that further define the
concept. In paragraph (a), the statenent provides that "teachers are entitled to
full freedomin research and in the publication of the results, subject to the
adequat e performance of their other acadenic duties." *630 [FN82] I|n paragraph (b)
the statenent provides that "teachers are entitled to freedomin the classroomin
di scussing their subject, but they should be careful not to introduce into their
teaching controversial matter which has no relation to their subject."” [FN33
Par agraph (c) of the 1940 statenent concerns extranural utterance.

b. For Both Intramural Utterances O her Than Teachi ng and Research and Extranural
U terance

There is no specific reference in the 1940 statenent to "freedom of extramnural
utterance and action" as there is in the 1915 decl arati on. Paragraph (c) under
Academ ¢ Freedom provi des that

Col l ege and university teachers are citizens, nenbers of a | earned profession
and officers of an educational institution. Wien they speak or wite as citizens,
they should be free frominstitutional censorship or discipline, but their special
position in the conmunity inposes special obligations. As scholars and educationa
of ficers, they should remenber that the public nmay judge their profession and their
institution by their utterances. Hence they should at all tines be accurate, should
exerci se appropriate restraint, should show respect for the opinions of others, and
shoul d make every effort to indicate that they are not speaking for the institution.

FN84

An interpretation adopted by both the AAUP and the AAC (now the AACU) and i ssued
cont enpor aneously with the 1940 statenent, refers to the "adnonitions of paragraph
(c)" as applicable to the "extranmural utterances of the teacher." [FN85

The question whet her paragraph (c) of the 1940 statenment, creating rights of
academ c freedom for extranural utterance, was also intended to create rights of
academ c freedomfor intranmural utterance other than teaching and research, thus
essentially creating rights of acadenm c freedomfor all professorial speech, either
inside or outside the walls, has been difficult to resolve because of anbiguity in
the text. The literal words of paragraph (c) of the 1940 statenent focus on speech



outside the walls of the university. The second sentence of paragraph (c) refers to
speaking or witing "as a citizen," recognizing that a teacher's special position
“I'n the community" inposes special obligations. It is possible that "citizen" and
"comunity" refer to citizenship in the university comunity inside the walls as
well as citizenship in the conmunity outside of the walls. However, the third
sentence of paragraph (c) urges teachers to remenber that "the public" may judge
their profession and their institution by their utterances; and the fourth sentence
urges teachers to nake every effort to indicate that they are "not speaking for the
institution.” The contenporaneous interpretati on comments that paragraph *631 (c)
deals with "extranural utterance." This evidence heavily favors readi ng paragraph
(c) as referring only to speech outside the walls. [FN86

In addition, the 1940 statenment is building on the tradition of the 1915
decl aration where extramural utterance included: (1) speech that is within
di sciplinary conpetence outside the walls; and (2) political activities of a citizen
outside the walls. [FEN87] The enphasis on faculty speech outside the walls also
appears in the statenent issued by a 1925 conference of major higher education
organi zations. [FN88] The conference adopted | anguage drafted by university
presi dents.

"(a) A university or college should recognize that the teacher in speaking and
witing outside of the institution upon subjects beyond the scope of his own field
of study is entitled to precisely the same freedomand is subject to the sane
responsibility as attach to all other citizens.

(b) If the extra-mural utterances of a teacher should raise grave doubts
concerning his fitness for his position, the question should in all cases be
submitted to an appropriate conmittee of the faculty of which he is a nenber."

FN89

Consi deration of the 1915 declaration and the 1925 conference statenent together
denonstrates that the governing boards and adm ni strators were nost concerned about
faculty speech outside the walls that woul d endanger the institution. [FNIO

*632 The 1940 statenent specifically grants rights of academi c freedomto teaching
and research, which are types of intranural utterance, but the statenent does not
specifically address whether other types of intramural utterance constitute teaching
or research, leaving themw th no acadenm c freedom protection if they do not.
However, the interpretation of "teaching" and "research" in the 1940 statenent mnust
be consistent with the policy rationale for academ c freedom devel oped in the 1915
declaration and reflected in the 1940 statenent. Thus, "academc freedomin its
teachi ng aspect"” includes intramural utterance relating to the education of
students, and acadenic freedom"in research" includes intramural speech that
i nvol ves critical inquiry. [FN91]

There are differences of opinion about how broadly to construe these rights of
academ c freedomfor intranural speech other than teaching and research. Professor
Matt hew Finkin fears that any restrictions on intranural speech will place a
professor in the position of having to guess where his or her utterance lies on a
spectrum from purely professional to purely aprofessional. [FN92] This nmay harmthe
guest for know edge within the university. He would protect practically al
utterances of a professor within the walls. [FN93] University of M nnesota President
Mar k Yudof believes that there nust be a reasonabl e connection between a professor's
speech and the academi ¢ work of teaching or research, or the concept of professiona
acadenic freedomw || becone indistinguishable fromthe general denands for
pr of essi onal autonony common in progressive |abor relations today. [FN94] Thus,

Yudof argues, inadequate salaries, unconfortable offices, inadequate insurance, or

| ack of parking space typically affect all university enpl oyees, and, in the case of
professors, may stifle creative inpulses, but academ ¢ freedom nust not be stretched
too far to give special license to professors to conment on these matters. [FN95

*633 Shedding further Iight on what intramural utterance should be protected by
academ c freedom the 1966 Statement on Governnent of Coll eges and Universities
outlines the allocation of governance responsibilities. [FN96] The statenent was
originally jointly fornul ated by the AAUP, the Anerican Council on Education, and
t he Associ ation of Governing Boards. [FN97] The AGB in its 1998 Institutiona



Governance Statement took a substantially different position, essentially

di sconnecting shared governance from academ c freedom and inporting the idea of

st akehol der analysis fromthe business ethics literature where the faculty becones
one st akehol der anbng many the governi ng board shoul d consider. [FN98] Since the
practice of shared governance is a corollary of academ c freedom and peer review,

t hose areas of shared governance outlined in the 1966 statenment would clearly be
protected by rights of academ c freedom In the 1966 statement on governnent, the
voting faculty has primary authority over: curriculum procedures of student

i nstruction; standards of faculty conpetence and ethical conduct including faculty
appoi ntnents and tenure; policies for admtting students; standards of student
conpetence and ethics; maintenance of a suitable environnent for |earning; judgnents
determ ning where within the overall academic programterm nations for financial
energency shoul d occur; and decisions to term nate a program or departnment when no
financial exigency is declared. [FN99] The governing board is to consult with the
voting faculty on: the determ nation of mssion; strategic decisions and

conpr ehensi ve pl anni ng; physical and fiscal resources; budgeting and distribution of
funds; the decision to create a program department, school, college or division
the decision to declare a financial exigency; and the selection and assessnent of

t he presidents and deans. [FN100Q]

*634 |If rights of academ c freedomextend to all intramural utterance relating to
t he education of students or critical inquiry, and all intramural speech relating to
shared governance, the remining subset of intranural utterance, for example faculty
conpl aints over parking or an unconfortable office, is small. Professor Rabban notes
that few of the AAUP reports or |egal cases on violations of acadenic freedom
i nvol ve such cases. [FN101] Mbreover, such speech may be protected by the First
Amendnent or university grievance procedure. [FN102]

2. Correlative Duties of the Individual Faculty Menber in the 1940 Statenent

The 1940 statenent also sets up a framework of norns concerning duties. [FEN1O3]
It provides that academic freedom"carries with it duties correlative with rights.™
[EN104] The phrase "duties correlative with rights" is |left open-ended in the 1940
statenent, listing several specific duties and nmentioning two nore general duties.
[ EN105] There is no indication the listing is exhaustive on the concept of "duty."

The statenent does define several specific duties. Wth respect to the right of
academ c freedomin research, the 1940 statement provides that such freedomis
granted "subject to the adequate performance of their other academic duties."
[EN106] It also inmposes a duty that "research for pecuniary return should be based
upon an understanding with the authorities of the institution.” [EN1O7] Wth respect
to the right of academic freedomin teaching students, the 1940 statenent inposes a
specific duty that teachers "should be careful not to introduce into their teaching
controversial matter which has no relation to their subject.” [ENLO8] Wth respect
to the right of academic freedom for extranmural utterances, the 1940 statenent
i ncludes a specific duty that professors "should at all tinmes be accurate, should
exerci se appropriate restraint, should show respect for the opinions of others, and
shoul d nmake every effort to indicate that they are not speaking for the
institution.” [EN109] In the contenporaneous interpretation of the 1940 statenent,
adm ni strators are given pernission to file charges, if "the extramural utterances
of the teacher have been *635 such as to raise grave doubts concerning the teacher's
fitness for his or her position." [FN110]

Descri bing nore general correlative obligations, the 1940 statenent provides that
tenured professors nay be dism ssed for "adequate cause," which nay include "charges
of inconpetence" or reasons "involving noral turpitude.” [EN111] These two genera
duties of professional conpetence and ethical conduct, referred to in passing in the
text of the 1940 statenent, are not further defined in the text of the 1940
statement or the contenporaneous interpretation. They only partially define the
el ements of the open-ended term "duties" correlative with rights used in the 1940
st at enent.

A nunber of other AAUP statenments and scholarly commentaries help clarify the



definition of "duties correlative with rights" in the 1940 statenent. It is critica
first to visualize the framework of nornms for the individual professor in the 1940
st at enent.

1. Rights of Academnic Freedom

a) Research

b) Teachi ng

c) Intramural Utterance Relating to the Education of Students or |nvolving
Critical Inquiry

c) Extramural Utterance

2. Correlative "Duties" of the Individual Faculty Menmber. The 1940 st atenent
does not exhaustively define the open-ended term"duties."” It |ists several specific
duties and nmentions two general duties.

a) Duties Relating to Research, Teaching, and Intranural Utterance

i) Specific Duties

1) Professors nust provide "adequate performance of their other academc
duties" (neani ng professors cannot negl ect assigned duties of teaching and service)

2) Research for pecuniary gain should be based upon an understanding with the
authorities of the institution

3) Teachers shoul d be careful not to introduce into their teaching
controversial material that has no relation to their subject.

ii) Ceneral Duties

1) Professional conpetence.

2) Ethical conduct.

*636 b) Duties Relating to Extranural Uterance. Speech as a citizen is to be
free of institutional censorship or discipline but subject to "special obligations."
Teachers speaking as citizens shoul d:

i) at all tinmes be accurate;

i1) exercise appropriate restraint;

iii) show respect for the opinions of others; and

iv) make every effort to indicate that they are not speaking for the
institution.

The nost inportant statenent further clarifying the meaning of "duties correlative
with rights" is the 1970 AAUP Interpretive Conments for the 1940 Statenent.

The Associ ati on of American Coll eges [now the AACU and the Anerican Association
of University Professors have | ong recogni zed that nenbership in the academc
profession carries with it special responsibilities. Both associations either
separately or jointly have consistently affirned these responsibilities in mgjor
policy statenents, providing guidance to professors in their utterances as citizens,
in their exercise of their responsibilities to the institution and to students, and
in their conduct when resigning fromthe institution or when undertaki ng government -
sponsored research. O particular relevance is the Statenent on Professional Ethics,
adopted in 1966 as Association policy. [FN112]

The AAUP's 1970 Interpretive Comments for the 1940 Statenent recognize "special
responsi bilities" incunbent on nenbers of the acadenic profession. [FEN113] These
"special responsibilities" thenselves are further defined by reference to the AAUP s
maj or policy statenents, particularly the 1966 Statenent of Professional Ethics,
whi ch al so recogni zes the "special responsibilities" placed on menbers of the

prof essi on. [EN114]

In this framework, other major AAUP policy statements and acadenic tradition give
nore precise definition to the 1940 statenent's general duties of professiona
conpetence and ethical conduct in teaching, research, intranural utterance, and
extranmural utterance. \What defines academ c tradition? The AAUP is the one
associ ati on whose mission for over eighty-five years has focused on the rights and
correspondi ng duties of academ c freedomfor the entire academ ¢ profession, not
just one discipline. However, a nunber of the disciplinary associations in nore
recent decades have al so sought to formul ate codes of ethics or standards of
pr of essi onal conduct. Sone disciplines have conprehensive codes of ethics. [FN115]
Sone have statenents that touch on only a few areas |i ke sexual harassnent and
di scrimnation. *637[ FN116] There is strong agreenment on principles of conduct
bet ween t he AAUP docunents and the disciplinary codes of ethics and anong the
di sciplinary codes thenselves. This indicates the existence of a conmonly understood



acadenic tradition. There is also scholarly conmentary on the rights and
responsibilities of academ c freedom and significant consensus within this
schol arshi p supports the existence of a commonly understood academic tradition

The discussion to followis sonetimes quite technical, but close analysis is
necessary to define clearly the outer linmts of professional acadenic freedom
Vagueness in this area will chill speech that actually serves the university's
mssion. If a principle of professional conduct appears in several sources defining
academ c tradition, the essay discusses each of them This nay seem redundant, but
the source of a principle of conduct and the nunmber of tines the principle is
articulated indicate its strength in academc tradition

a. Further Definition of the General Duty of Professional Conpetence.

The acadeni c profession has struggled in the effort to define the duties of
pr of essi onal conpetence. The 1940 statenent refers to i nconpetence and nora
turpitude in the discussion of termnation for cause, but in a procedural context
and wi thout el aboration. [FN117] It also refers to the duty to provide *638
"adequat e performance of their other academic duties.” [EN118] This is negl ect of
assigned duties of teaching and service. In 1958, the joint AAC- AAUP Statenent on
Procedural Standards in Faculty Dismissal Proceedi ngs acknow edged t hat
one persistent source of difficulty is the definition of adequate cause for the

di smssal of a faculty nmenber ....[C]onsiderable anbiguity and m sunderstandi ng
persi st throughout higher education ... concerning this matter. The present
statenment assunes that individual institutions will have formulated their own

definitions of adequate cause for dismissal, bearing in mnd the 1940 statenent and
st andards whi ch have devel oped in the experience of acadenic institutions. [FN119]

Since the 1940 statenent gives such nodest guidance, it is the devel oped academ c
tradition of duties in higher education that provides the definition of professiona
conpet ence.

The 1970 Interpretive Coments for the 1940 Statenent specifically refer to the
AAUP' s 1966 Statenent on Professional Ethics to define a professor's "special
responsibilities.” [EN120] The AAUP' s 1966 Statenent on Professional Ethics begins,
"Professors, guided by a deep conviction of the worth and dignity of the advancenent
of know edge, recognize the special responsibilities placed on them" [EN121] The
St at ement defi nes professional conpetence for professors to include the foll ow ng
special responsibilities: "to seek and to state the truth as they see it;" to
"devote their energies to devel oping and inproving their scholarly conpetence;" "to
exercise critical self-discipline and judgnment in using, extending, and transmtting
know edge;" to "practice intellectual honesty;" to "hold before students the best
scholarly and ethical standards of their discipline;" to "ensure that their
eval uations of students reflect each student's true merit;" to acknow edge acadenic
debt; "to acknow edge significant acadenic or scholarly assistance from[students];"
to "seek above all to be effective teachers and scholars;" to "accept their share of
faculty responsibilities for the governance of their institutions;" and to "observe
the stated regulations of the institution, provided that the regul ations do not
contravene acadenic freedom" [FEN122] The 1966 statenment does not further define
"effectiveness" as a scholar and teacher, "scholarly conpetence,” "best scholarly
standard," the exercise of "critical self- discipline and judgnent in using,
extendi ng, and transmtting know edge,” or "intellectual honesty."

*639 The 1915 declaration, fromwhich the 1940 statenment's concept of a
correlative duty of professional conpetence is drawn, |ends sone help. It provides
that academic freedom for teaching may only be asserted by "those who carry on their
work in the tenper of the scientific inquirer." [FN123] Academ c freedomfor a
scholar's conclusions "is conditioned by their [sic] being conclusions gained by a
scholar's nmethod and held in a scholar's spirit." [EN124] The 1915 decl arati on
further defines the phrases "tenper of the scientific inquirer," "a scholar's
net hod," and "a scholar's spirit" to mean that conclusions must: (1) be the fruit of
"conpetent and patient and sincere inquiry;" and (2) especially on controversia
matters, be the product of "fair" deliberation where the divergent opinions of other



i nvestigators are "set forth justly, w thout suppression or innuendo." [FEN125]

Ri chard Hof stadter and Walter Metzger, exam ning the devel opnent of academ c freedom
inthe United States, describe these traditions incorporated into the 1915
declaration as "nornms of neutrality and conpetence." [FEN126]

In 1971, the AACU and the AAUP established a Commi ssion on Acadenmi c Tenure in
Hi gher Education to evaluate the operation of the tenure systemin higher education
[EN127] The Conmmi ssion reported its views which were officially adopted by the AAC
and the AAUP in 1973. [FN128] The Conmi ssion found that a professor nust denonstrate
teachi ng effectiveness, scholarly conpetence and prom se, and academic citizenship
at a professional standard determ ned by the faculty. [FN129] Academic tradition
shoul d guide the faculty in defining these standards. [FN130] The Comni ssion defi ned
"adequat e cause" for dismissal as: (1) denonstrated i nconpetence or dishonesty in
teaching or research; (2) substantial and mani fest negl ect of assigned duty; and (3)
personal conduct that substantially inpairs the individual's fulfillment of his or
her institutional responsibilities. [FN131]

These principles of professional conpetence are easier to visualize when
reorgani zed around duties in teaching, in internal governance, and in schol arship
In teaching, both the 1966 statenent and the 1973 Commi ssion Report require faculty
nmenbers to be effective teachers. The 1966 statenent further requires that faculty
menbers, in teaching, hold before students the best scholarly and ethical standards
of the discipline and ensure that their evaluations of students reflect each
student's true nerit, practice intellectual honesty, exercise critical self-

di scipline and judgrment in transmtting know edge, *640 and acknow edge acadenic
debt. [FEN132] The 1973 Conmi ssion Report provides that substantial and manifest
negl ect of assigned teaching duties would be adequate cause for dismssal. [FN133]

Wth respect to internal governance responsibilities of academ c citizenship, the
1966 AAUP Statenent in Professional Ethics requires that faculty nenbers "accept
their share of faculty responsibilities for the governance of their institution."
[EN134] The 1973 AAUP/ AAC Conmi ssion Report provides that a professor nust
denonstrate academ c citizenship at a professional standard determ ned by the
faculty. [FEN135] A professor also cannot negl ect assigned service duties.

Finally, both the 1966 AAUP Statenment on Professional Ethics and the 1973 AAUP/ AAC
Conmi ssion Report require a professor to denpbnstrate conpetence in schol arship. The
1966 statenent further provides that faculty menbers should: (1) devote their
energies to inproving their scholarly conpetence; (2) hold before students the best
schol arly standards; (3) practice intellectual honesty; (4) exercise critical self-
di scipline and judgment in using, extending and transmitting know edge; and (5)
acknow edge academ c *641 debt. [EN136] A Statenment on Pl agiarism adopted during
the AAUP's annual neeting in 1990, reaffirms that "professors nust al so be
vi gorously honest in acknow edgi ng their academnmic debts." [FEN137] In 1990, the
AAUP's Committee B on Professional Ethics also urged that scholars involved in
col l aborative work explain forthrightly the respective contributions of each author

[ EN138]

This is still not a conplete definition of professional conpetence for a faculty
nmenber. The neani ngs of "best scholarly standards,"” "intellectual honesty," and
"critical self-discipline and judgnent” rest on common under st andi ngs of
pr of essi onal conpetence. A good exanple is the fabrication or falsification of
evi dence in teaching, research and intramural utterance.

Accuracy in the recording and use of evidence and nonfalsification are sinply so
fundanmental as to be assuned in the conmon understanding of "intellectual honesty"
and "best scholarly standards."” [FN139] The mmjor canon of acadenic work has been
honest and accurate investigation, and the cardinal sin has been stating or
presenting a fal sehood. This includes omission of a fact so that what is stated or
presented as a whole states or presents a false-hood. It also includes
m srepresenting the strength of one's findings or credentials, plagiarism or
i mproper attribution of authorship. Wth respect to extranural utterance, where this
duty was not so fundanental and clear, the 1940 statenment does state that teachers
speaking as citizens shall "at all tines be accurate." [FN140] The standard of care



for the duty of accuracy is high. "'The price of exceptional freedomto speak the
truth as one sees it,' Professor Van Al styne astutely observes, 'is the cost of
exceptional care in the representation of that "truth," a professional standard of

care."' [FEN141

There is, as former Harvard President Derek Bok has observed, a conmon definition
of professional conpetence used to evaluate the academic work of faculty. [FEN142]
The conmon definition of professional conpetence can *642 be gl eaned fromthe AAUP
statements and the long tradition of the academ c profession. A faculty nenber
cannot negl ect any of the responsibilities assigned by the university enployer:
teachi ng, research, and academi c citizenship. In satisfying these duties, the
faculty menber nust neet a professional standard defined by faculty, which in turn
is guided by acadenic tradition. In all academ c work, a faculty menber nust neet
general duties of both practicing "intellectual honesty" and exercising "critica
sel f-discipline and judgnent in using, extending, and transmtting know edge."
[EN143] In teaching in particular, a professor is "to hold before students the best
schol arly standards and ethical standards of the discipline." [EN144] This includes
staying well informed about devel opnents in the discipline. [FN145] The traditions
of the profession further define intellectual honesty, critical self-discipline and
j udgrment, and best schol arly standards:

1. to gather the evidence relevant to the issue at hand through thorough and
pai nstaking inquiry and to preserve the evidence so that it is available to others;

2. to record the evidence accurately;

3. to show the evidence and net hodol ogy so that other investigators can
replicate the research;

4. to set forth without m srepresentation or distortion the divergent evidence
and propositions of other investigators;

5. to give careful and inpartial consideration to the weight of the evidence;

6. to reason analytically fromthe evidence to the proposition

7. to seek internal consistency;

8. to acknow edge when the evidence contradicts what the scholar and teacher had
hoped to achi eve;

9. to present evidence and analysis clearly and persuasively;

10. to be rigorously honest in acknow edgi ng acadeni c debt;

11. to correct in a tinmely way or withdraw work that is erroneous; and

12. to provide open access to the results of research conducted within the

uni versity. [FN146]

*644 | n research, the faculty nmenber nust devel op and i nprove scholarly
conpetence. The tradition of the profession is that the faculty nenber is to use
this conpetence to devel op and inprove sonme area of know edge. In Schol arship
Reconsidered: Priorities of the Professoriate, Ernest Boyer argues for a broader
nor e capaci ous understandi ng of schol arship. [FN147] The work of the professorate
has four separate, yet overlapping functions: the schol arship of discovery; the
schol arship of integration; the scholarship of application; and the schol arship of
teaching. In Schol arship Assessed: Evaluation of the Professoriate, the Carnegie
Foundation returns to the topic, proposing the follow ng standards for schol arship

1. Does the scholar identify inmportant questions in the field?

2. Does the schol ar adequately consider existing scholarship in the field?

3. Does the schol ar use appropriate nethodol ogy recognized in the field? This
i ncludes the rules of evidence and the principles of |ogical reasoning.

4. Does the schol arship add consequentially to the field?; and

5. Does the scholar nake an effective presentation of the work? [FN148]

In the 1940 statenent, the AAUP articul ated for professors exceptional vocationa
freedomto inquire, to teach, and to publish without lay interference. The principa
price of this exceptional freedomis that professors nust neet correspondi ng duties
of professional conpetence in their academ c work. [FN149]

b. Further Definition of the General Duty of Ethical Conduct.

In defining the open-ended termduties correlative with rights, the 1940 statenent
provi des that tenured professors may be dism ssed for "adequate cause,"” which nay



i ncl ude charges "involving noral turpitude."” [FEN150] The AAUP's "1970 Interpretive
Comments" for the 1940 Statenent provide that "noral turpitude" is "behavior that
woul d evoke condemmation by the acadenic community generally." [ENL51] The 1970
"Comment s" al so recogni ze special responsibilities incunmbent on professors,
particularly those in the AAUP's Statenment on Professional Ethics. [FN152] The 1966
St at ement on Prof essional *645 Ethics defines the general duty of ethical conduct
for professors to include the followi ng obligations: to "denonstrate respect for
students as individual s" and to "adhere to their proper roles as intellectual guides
and counselors;" to "nmake every reasonable effort to foster honest acadenic
conduct;" to "respect the confidential nature of the relationship between professor
and student;" to "avoid any exploitation, harassnment, or discrimnatory treatnent of
students;" not to discrimnate against or to harass coll eagues; "[i]n the exchange
of criticismand ideas ... [to] show due respect for the opinions of others;" "to
strive to be objective in their professional judgnment of colleagues;"” to defend the
academ c freedom of students and col |l eagues; to "avoid creating the inpression of
speaking or acting for their college or university;" not to permt outside interests
to conpronise their freedomof inquiry; to "give due regard to their paranount
responsibilities within their institution in determ ning the anount and character of
the work done outside it;" and to recognize the effect of their interruption or

term nation of service upon the academ c program and to give due notice of their

i ntentions. [FN153]

A 1970 statenment by the AAUP's Council titled Freedom and Responsibility affirms
several of these duties of ethical conduct. The 1970 statenent provides that
"menbership in the academ ¢ conmunity inposes on students, faculty nenbers,
adm ni strators, and trustees an obligation" to do the followi ng: "to respect the
dignity of others;" "to acknow edge their right to express differing opinions;" "
foster and defend intellectual honesty;" not to express dissent or grievances in
ways that "injure individuals or damage institutional facilities,” disrupt classes
or speeches, or "significantly inmpede the functions of the institution;" to provide
"an at mosphere conducive to learning” with "even-handed treatnent in all aspects of
t he teacher-student relationship;"” not to force students "by the authority inherent
in the instructional role to make particul ar personal choices as to political action
or their own social behavior;" not "to intrude material that has no relation to the
subject, or to fail to present the subject matter of the course as announced to the
students and as approved by the faculty;" to base "[e] valuation of students and the
award of credit" on "acadeni c perfornmance professionally judged and not on natters
irrelevant to that performance, whether personality, race, religion, degree of
political activism or personal beliefs;" and to foster and defend the academ c
freedom of students and col | eagues. [FEN154]

to

The 1973 AAUP/ AAC Conmi ssi on Report on Academnmic Tenure in H gher Education al so
defined adequate cause for dism ssal to include personal conduct that substantially
inmpairs the faculty nenmber's fulfillnent of his or her *646 institutiona
responsibilities. This presumably includes conduct |ike the comm ssion of felonies
or conflicts of interest. [ENL55]

The 1915 decl aration urges professors to avoid conflicts of interest: "The proper
di scharge of [a professor's research, teaching, and public service] requires ...
that the university teacher shall be exenptfrom any pecuniary nature or inducemnent
to hold, or express, any conclusion which is not the genuine and uncol ored product
of his own study or that of fell ow specialists.” [FENL56] The 1940 statenent does not
directly address the area of conflicts of interest except to state that "research
for pecuniary return should be based upon an understanding with the authorities of
the institution.” [FEN157] The 1966 AAUP St at enent on Professional Ethics separates
conflict of interest fromconflict of comitnent. On conflicts of interest, it
provides that "[a]lthough professors may follow subsidiary interests, these
i nterests nust never seriously hanper or conpronise their freedomof inquiry.
[ FN158] Regarding conflicts of commitment, the 1966 statement al so asks that
"[p]rof essors give due regard to their paranount responsibilities within their
institution in determ ning the anount and character of work done outside it."

[ FN159]
In 1965, the AAUP and the American Council on Education devel oped a statenent, On



Preventing Conflicts of Interest in Government-Sponsored Research at Universities.
The statenent cautions that,

[I]t is important to avoid actual or apparent conflicts of interest between
gover nnent - sponsored university research obligations and outside interests and ot her
obligations. Situations in or fromwhich conflicts of interest may arise are:

a. the undertaking or orientation of the staff nmenber's university research to
serve the research needs of the private firmwi thout disclosure of such undertaking
or orientation to the university and to the sponsoring agency;

b. the purchase of nmjor equipnment, instrunents, materials, or other items for
university research fromthe private firmin which the staff menber has the interest
wi t hout disclosure of such interest;

*647 c. the transmission to the private firmor other use for personal gain of
gover nnent - sponsored work products, results, materials, records, or information that
are not made generally available ... [EN160]

In 1990, the AAUP's Conmmittee B on Professional Ethics approved a nore genera
Statement on Conflicts of Interest. [EN161] The statenent urges university faculties
to draw up conflict of interest guidelines with due regard for the proper disclosure
of a faculty menber's involvenent in off-canpus enterprises in terms of investnent,
ownership or consultative status, for the use of university personnel, including
students, and for the disposition of potential profits. [FN162]

c. Further Definition of the General Duties of I|ndividual Faculty Menbers Rel ating
to Extramural Utterance.

The 1940 statenent grants broad academ c freedom for extranmural utterance as a
citizen subject to the "special obligations" of paragraph (c). Teachers speaki ng as
a citizen should at all tinmes be accurate; [FN163] exercise appropriate restraint;
[ EN164] show respect for the opinions of others; and make every effort to indicate
that they are not speaking for the institution. [FENL65] These special obligations
relating to extramural utterance are subject to a |ower standard of care than the
general and specific correlative duties relating to teaching, research, and
intranural utterance. [FN166] The contenporaneous interpretation to the 1940
statement specifies that adm nistrators nay file charges if "the extranura
utterances of the teacher have been such as to raise grave doubts concerning the
teacher's fitness for his or her position." [FN167]

The 1964 Conmittee A Statement on Extramural Utterance basically restates
paragraph (c) of the 1940 statenent and the contenporaneous interpretation of the
1940 statenent. [FN168] It adds that the burden of proof on the administration to
denonstrate that particular extranural utterance shows *648 grave doubts concerning
the teacher's fitness for his or her position is a heavy one: "Extramural utterances
rarely bear on the faculty nmenber's fitness for continuing service." [FN169] The
adm nistration carries the burden to make a clear denonstration with weighty
evi dence.

The AAUP al so fornerly published responses fromthe AAUP' s Washington staff to
letters of inquiry. The 1940 statenent's injunction for faculty menbers to exercise
"appropriate restraint” is defined to refer "solely to choice of |anguage and to
ot her aspects of the manner in which a statement is nmade. It does not refer to the
substance of a teacher's renarks. It does not refer to the tines and place of his
utterance." [FN170] The staff cites with approval Professor Ral ph Fuchs's statenent
that "'a violation [of academ c responsibility] may consist of serious
i nt enper at eness of expression, intentional falsehood, incitenent of m sconduct, or
concei vably sonme other inpropriety of circunstance."' [FN171]

Prof essor Matthew Finkin notes that the "special responsibilities" outlined in
paragraph (c) of the 1940 statenent subject extranural utterance to "a professiona
standard of care." [FN172] Wile true at a general level, this fails to recognize
that the 1940 statenent creates a different set of professional duties for
extramural utterance than for teaching, research, and intranural utterance. The four
correlative obligations of academ c freedom for extramural utterance are |ower than
the correlative obligations of academ c freedom for teaching, research, and



intranural utterance described earlier. [EN173] The four correl ative obligations
applicable to extramural utterance were a conprom se between the AAUP and the AAC
(now the AACU). One of the npbst controversial issues addressed in the 1940 statenent
was the AAC s desire to subject the extramural utterances of acadenmics to
institutional discipline. [FN174] The AAC insisted that faculty menbers reach a line
of professional propriety |Iong before they reached a boundary between |egally
protected speech and |ibel ous, seditious, or obscene utterances. [FENL175] The four
correlative obligations for extranural utterance in paragraph (c) of the 1940
statement were the result of prolonged negotiation over these issues. [FN176]

*649 The grant of rights of academ c freedomto extranural utterance was a mngjor
achi evenent in 1940. [FN177] The Suprene Court did not articulate a clear test to
protect freedom of speech of those acadeni cs who were governnent enpl oyees until
1968 in Pickering v. Board of Education, [FN178] and ultimately restricted such
protection only to speech of public concern subject to a bal ancing test against the
enpl oyer's interest. Acadenics in public higher education can claimprotection for
extramural speech under both the Constitution and professional academ c freedom
Ri ghts under the latter doctrine are subject to satisfaction of the four correlative
obligations. Academnmics in private higher education can assert only professiona
academ c freedom unless the institution grants additional rights.

3. Correlative Duties of the Faculty as a Collegial Body in the 1940 Statenent

Pr of essi onal acadenic freedom al so i nposes two correlative duties on the faculty
as a collegial body: (1) the duty to determnine when individual professors
i nadequately neet their responsibilities of professional conpetence and ethica
conduct; and (2) the duty to foster and defend the academ c freedom of coll eagues.
The 1940 statenent briefly outlines the faculty's role in determ ning whether an
i ndi vi dual professor has inadequately perforned the correl ative obligations of
academ c freedom The statenent provides that "service [of tenured teachers] should
be terminated only for adequate cause .... Termination for cause of a continuous
appoi ntnment ... should, if possible, be considered by both a faculty comittee and
t he governing board of the institution." [FEN179] The AAUP's 1970 Interpretive
Conments for the 1940 Statenment adds that "[a] further specification of the acadenic
due process to which the teacher is entitled ... is contained in the Statenent on
Procedural *650 Standards in Faculty Dismssal Proceedings." [EN180] The 1958 AAC
(now t he AACU)/ AAUP St atenment of Procedural Standards in Faculty Disnissa
Proceedi ngs urges that "[t]he faculty must be willing to recormend the di sm ssal of
a col | eague when necessary." [FN181]

The 1915 decl aration on which the 1940 statement builds sets forth a clearer
understanding of the correlative duty of the faculty, as a collegial body, to
det erm ne when individual professors inadequately nmeet their responsibilities. The
faculty must acquire "the capacity for inpersonal judgnment in such cases, and for
judicial severity when the occasion requires it." [FN182] The 1915 decl arati on
exhorts the profession to be willing "to purge its ranks of the inconpetent and the
unworthy," and "to prevent ... [academic] freedom ... from being used as a shelter
for inefficiency, for superficiality, or for uncritical and intenperate

parti sanship." [FN183]
Wth respect to conpetency, specifically, the AAUPs Conmttee A in 1946 reported:

[ T]he position of the Association [AAUP] is clear: far fromprotecting the
i nconmpetent, it welcones and facilitates their elimnation fromthe profession ....
The Association ... accepts the principle that institutions of higher education are
conducted for the conmon good, and the conmon good demands conpetence. But in order
that inconpetents may be elim nated, and i nconpetents only, the Association insists
upon two things: The first is that departnent heads, deans, and personnel conmittees
shal | be honest and courageous in their duty of detecting and elimnating the
i ncompetent during the period of probation .... The second thing is that when an
est abl i shed teacher is accused of inconpetence, he shall frankly be charged with it,
given a hearing with due process, and retained or dismssed on the findings. [FEN184]



In 1963, Conmittee A of the AAUP attenpted to devel op the neani ng of paragraph (c)
of the 1940 Statenent on extranmural utterance in terns of "academ c responsibility.”
The Conmittee stated that acadenic freedomcan endure only if it is matched by
academ c responsibility, but that acadenmic responsibility is very difficult to
define. [FN185] Wiile the primary source of a decent |evel of acadenic
responsibility will always be the individual conscience, "[a] university faculty and
adm ni stration have a legitinmate interest in the nmaintenance of proper standards of
faculty responsibility on the part of all *651 menbers of the academi c comunity."
[FN186] For a judgnent as to the |line between expression of views and inproper acts,
“recourse should be had in the first instance to a commttee of the faculty. Both
traditionally and practically, it is the duty and within the particul ar conpetence
of the faculty to nmake the distinction and to recommend any appropriate action."

[ EN187] "The policy of permitting disciplinary action to be initiated by the

adm nistration is not likely to result in inpairnent of free utterance by faculty
nmenbers if under established academ c traditions and procedures the initial and
primary judgment of an accused individual's action rests with his colleagues."

[ FN188]

Simlarly, the AAUP's 1966 Statement on Professional Ethics provides that the
i ndi vidual institution of higher education assures the integrity of nmenbers of the
profession. "[T]he individual institution ... should normally handl e questions
concerning propriety of conduct within its own framework by reference to a faculty

group.” [EN189]

The 1966 statenent also states a duty of ethical conduct to foster and defend the
academ c freedom of students and col | eagues. [EN190] The 1970 AAUP Council's
Statenment on Freedom and Responsibility al so enphasizes in three places the
faculty's duty as a collegial body to defend academ ¢ freedom and to uphold it by
its own action. [FEN191] The Council urged faculties, during a period of zealotry,

to assune a nore positive role as guardi an of academ c val ues agai nst
unjustified assaults fromits own nenbers. The traditional faculty function in
di sci plinary proceedi ngs has been to ensure acadeni ¢ due process and meani ngfu
faculty participation in the inposition of discipline by the admnnistration. Wile
this function should be maintained, faculties should recognize their stake in
promoti ng adherence to norns essential to the academ c enterprise. [FN192]

The 1973 report on faculty tenure by the joint AAC (now the AACU)/ AAUP Conmi ssion
on Academni ¢ Tenure again enphasi zes the thene of faculty responsibility to ensure
that standards of conpetence and ethical conduct are net: "The faculty of the
institution ... nust be the source for the *652 definition and clarification of
st andards of professional conduct and nmust take the lead in ensuring that these
standards are enforced." [FN193] The Commi ssion noted that during the late 1960's
assaul ts upon academic freedomfromw thin the institution by or with the toleration
of menmbers of faculties thensel ves have gone unpuni shed. "In this situation there is
a special urgency for faculties to accept their full corporate responsibility for
the integrity of the profession. That responsibility cannot be avoided, it should
not be assumed by others, and it nust be fulfilled.” [FEN194]

Finally, in 1998, the AAUP's Conmittee B on Professional Ethics approved a
statement, On the Duty of Faculty Menbers to Speak Qut on M sconduct. [FEN195] The
AAUP Council remanded the proposal to be redrafted to require individual
institutions to fornmulate rules for reporting m sconduct. [FN196] The origina
statement urged that when a professor has reason to believe that a faculty col |l eague
has viol ated standards of professional behavior, the professor should take the
initiative to inquire about or to protest agai nst apparently unethical conduct.
[EN197] The statement enphasized that the obligation to speak out is rooted in two
considerations: (1) the common good, which is higher education's purpose, is best
served "when nmenbers of the academ c profession effectively regulate their own
affairs;" and (2) "faculty nenbers are nenbers of a profession, and as such shoul d
guard their own standards of professional behavior." [FN198] By calling attention to
abuses of those standards, "faculty nmenbers pronote adherence to norns essential to
mai ntaining the integrity and autonony of the acadenmic profession." [FENL199] CQur
tradition of peer review, the linchpin of academic freedom requires a faculty
nmenber who has reasonabl e evi dence of misconduct to act. [FEN200]



V. CONCLUSI ON

The unwitten social conpact between the academnmi c profession and the society is
that the profession, and each nenber in it, have agreed to contribute to the
creation and di ssem nati on of know edge, to mmintain high standards of ethica
conduct and performance, and to restrain self-interest. In return, the governing
boards, acting as surrogates for the society, grant the profession substantia
aut onony to govern itself through peer review. |In our acadenic tradition, peer
reviewis the linchpin for academ c freedom tenure and shared governance.

*653 Peer review rests on an assunption that there exists a collegiumof peers in
each departrment and faculty who are conmitted to acadenic tradition and the social
conpact and who in fact achieve both a peer culture of high aspiration and adequate
sel f-supervision to prevent m sconduct. Do peer collegia of high aspiration and
ef fecti ve peer supervision commonly exist in our colleges and universities?

Schol arship on the degree to which effective peer collegia currently exist in the
academ c profession and on how a strong peer culture is devel oped and naintained is
thin. Howis the collective conscience of a peer collegi um devel oped and mai nt ai ned?
Prof essors Braxton and Bayer conclude that in higher education, "The social
nmechani sns of inviolable and adnonitory norminternalization are not known." [FN201]
They propose a w de ranging research agenda to investigate how norns in teaching are
formed and maint ai ned. [ FN202]

The data that do exist point towards a significant weakness in nany peer cultures.
Faculty menbers, in a 1993 Acadia Institute survey of 2000 professors in chemstry,
civil engineering, mcrobiology, and sociol ogy, reported substantial differences
bet ween their espoused val ues and the actual practice in their departments. [FN203
In principle, 74% of the faculty respondents believed that they and their coll eagues
shoul d exercise, to a great extent, collective responsibility for the conduct of
their graduate students, "but only 27[% judge that they and their departnenta
col | eagues actually nanifest to a great extent their shared responsibility for their
students' professional ethical conduct." [FEN204] Only 55% of the faculty respondents
beli eved that they should, to a great extent, exercise responsibility for the
conduct of their colleagues, but "just 13[% judge that faculty in their departnment
exerci se a great deal of shared responsibility for their coll eagues' conduct,
whereas 30[% hold that there is very little or no mani festati on of coll egi al
responsibility." [FN205] The aut hors conclude, "[o]lur survey data, and statenents by
faculty and graduate students whom we have interviewed, challenge the idea that
faculty actually practice an ethic of collective governance." [FEN206

Fromtheir extensive study of faculty menbers in chenistry, civil engineering,
m cr obi ol ogy and soci ol ogy, Swazey, Louis, and Anderson found that the culture of
t he acadeni ¢ profession everywhere enphasi zes personal autonony. [FN207] Professors
John Braxton and Al an Bayer al so hypot hesi ze that *654 faculty who place a high
val ue on autonony believe that collegial and adm nistrative interventions for
teachi ng m sconduct shoul d be avoi ded. [FN208] Swazey, Lew s, and Anderson concl ude
t hat personal autonomy takes strong precedence over a normof collegial self-
gover nance. [FN209

Col | egi al sel f-governance occurs principally at the department and faculty (or
research center) levels. What could departnments and faculties do to inprove the
ethics of aspiration and the ethics of duty for individual faculty nenbers and the
peer coll egi un? Professors Braxton and Bayer, |ooking to control theory, hypothesize
t hat :

[ SJources of social control that induce conformty to social norms are at the
i ndividual, the primary group, the community, and the institutional |evels. Deviance
from soci al nornms occurs when such sources of control are not strong enough to
i nduce confornmity. The strength of such sources of control is indexed in the clarity
and nagni tude of nornative expectations communi cated by these sources.

For academ c professionals, personal sources of control are indexed in the
extent to which the normative expectations of teaching are internalized by the



i ndi vi dual academ c professional. Primary group controls for acadenics emanate from
their academ c departnments, conmunity controls stemfromthe academ ¢ di scipline,
and institutional controls spring fromthe college or university of appointnent.

[ EN210]

Looki ng at the avail abl e evidence, they concl ude that:

[S]ocial rather than personal controls exert the greatest degree of influence.
By extension, the academ c departnent, the acadenmic discipline, and the institution
of enploynent wield nore influence on individual faculty conpliance with normative
expectati ons of teaching than individual norminternalization. Consequently,
teachi ng nmi sconduct obtains when pressure for normative conformty is weak at the
| evel of the acadenic departnent, the academ c discipline, and the college or
uni versity of enploynment. [FEN211

*655 Based on the survey of 2000 faculty and 2000 graduate students nenti oned
earlier, Professor Melissa Anderson finds that the nost critical correlates of
m sconduct are likely to be found at the departnental |evel. [EN212] Professors
Panel a Luft and Robert Sprague, focusing on systens theory and hunan error theory,
suggest that organizationally preexisting and predi sposing conditions or
characteristics play a substantial role in scientific msconduct. [EN213] They
propose that research centers and departnents focus on organi zational culture as an
i mportant conponent of a preventive strategy to deal with misconduct. [FN214

How to foster both the individual conscience of each faculty nenber and the
col l ective conscience of the peer collegiumregarding the correlative duties of
academ c freedon? Two common sense strategies would be: (1) for the peer collegium
at the departnent or faculty (or research center) levels to agree on clear
principl es of professional conduct and (2) for the peer collegiumto engage in
ongoi ng education and peer discussion about acadenic tradition, academ c freedom
the corresponding duties of academ c freedom peer review, and shared governance.
Ootinmally, this would be through peer discussion of ethical dilemmas. University
senates can play an inportant role in encouragi ng and supporting these efforts.

It is critical that individual faculty nmenbers and the peer collegiumitself in
each department or faculty understand the policies and codes governing ethica
conduct. This is not presently the case. Based on the survey of 2000 faculty and
graduate students noted earlier, Mlissa Anderson reports that about one-half of the
faculty respondents reported famliarity with the university's and the discipline's
policies on research msconduct. [FN215] "About 55[% of faculty respondents agreed
strongly that faculty have a collective responsibility for their peers' conduct
[EN216] In the same study, 35% of the graduate students reported that they receive a
| ot of support fromone or two people in their departnent to teach the details of
good research practice. [FN217] Mentoring of graduate students on the ethics of the
prof ession i s inadequate.

Prof essor Melissa Anderson finds a correlation indicating that
[ D] epartments whose faculty are, on the whole, know edgeabl e about policies tend
al so to be departnents whose faculty as a group feel a collective responsibility for
peer and student behavi or
.. [Dlepartnents that exhibit strong commtnment to the traditional norms and a
strong sense of comunity are significantly less likely to *656 expose faculty and
students to m sconduct or to engender expectations of retaliation. [FN218]

She adds that, "Finally, there is a positive relationship between how fanmliar a
departnment's faculty nenbers are with relevant institutional and disciplinary
policies and their sense of responsibility for coll eagues' and peers' conduct."

FN219

Al most thirty years ago, the Commi ssion on Acadenic Tenure in Hi gher Education
created by the AAUP and college admnistrators in the AAC urged faculties to
consi der and di scuss the adoption of a faculty statenent on professional conduct.
[ EN220] The Comm ssion recommended that "The faculty of the institution ... must be
the source for the definition and clarification of standards of professional conduct
and nust take the lead in ensuring that these standards are enforced." [FN221]



The Conmi ssion further specified:

The Conmi ssion believes that faculties should be authorized and encouraged to
devel op codes of professional conduct for the guidance of their menbers and as a
basi s for sanctions against those whose conduct falls bel ow professional norns. Such
codes should reflect the broad precepts enbodied in such existing fornulations as
the 1940 Statenent of Principles and the 1966 Statenment of Professional Ethics and
shoul d attenpt to articulate the traditional sentinments of acadenic persons as to
t he denands of their calling .... The very effort to provide a statenent of
prof essional standards will serve to dramatize the faculty's own responsibility for
its integrity and that of the institution

The Conm ssion reconmends that the faculty of each institution assune
responsi bility for devel oping a code of faculty conduct and procedures and sanctions
for faculty self-discipline, for recomendi ng adoption of the code by the
institution's governing board, and for naking effective use of the code when it has

been approved. [FN222]

Both President Enmeritus Kerr, and earlier Professor Eric Ashby, urge faculties to
adopt a "decl ared professional code of practice" to address the problemof a
di sintegrating profession. [FN223] Professors Braxton and Bayer urge adoption of a
formal code of teaching conduct. [EN224] A professional code of *657 practice should
i ncl ude what conduct nentioned in the code woul d be grounds for sanction, the
specific sanctions to be applied,and the procedures to be followed for each type of
sanction. The faculty should give clear notice of what is prohibited and how
violations will be punished. In all sanctioning efforts, faculty judgnment should
play the critical role in the context of clearly defined procedural protections.
FN225

The faculty's consideration of a code of professional conduct is itself
educational. The debate that occurs during the drafting and adopti on of standards
wi I | help individual professors and the collegial group understand the correlative
duties of acadenmic freedom The faculty could revisit the statenment at regul ar
intervals to consider its effectiveness and possi bl e anendnent.

In drafting a code of professional conduct, the faculty can build on the work of
others. The Appendix to this essay summari zes the principles of professional conduct
gl eaned from acadenic tradition. Sonme of the disciplinary associations have al so
drafted conprehensive codes of ethics. These codes match up closely with the
principles presented in the Appendix. A few disciplinary associations have a
mechani sm for enforcenment of their codes, [FN226] but the large majority of such
codes | eave enforcement to the individual institution. It would be highly beneficia
both for the acadenic profession, and for the faculty as a whole at each coll ege or
university, if each departnent (or faculty and research center) gave speci al
attention to the principles of professional conduct that cut across the disciplines.

A code of ethics cannot provide a detailed description of every possible type of
m sconduct. As Professor P.A Wagner observes, "The point of a code of ethics is not
to tell the professional what to do in each and every instance; but to draw his or
her attention generally to the nost inportant noral considerations.” [FN227

Sone scholars interpret the need for a code of ethics as a sign that inplicit
under st andi ngs no | onger work, and thus that the profession is declining in
coherence and vitality. [FEN228] CQur sister professions of |law and medi ci ne have | ong
had accessi bl e national codes of ethics for nenbers of the profession. The benefits
of a code of ethics for all professors that cuts across the disciplines are several
(1) I't will rem nd graduate students and faculty nenbers that they are menbers of an
academ c profession with a long and rich tradition, not just of a discipline; and
(2) It will educate and reassure the public that their interests are served and that
the institutions and the faculty can be trusted. [FEN229]

*658 Having a code of ethics and achieving a peer culture of both high aspiration
and effective conpliance are two different things. Professor Anderson's research
found that only about half of the faculty in disciplines that had a code of ethics
were familiar with the code. [FN230]



The | egal profession discovered over thirty years ago that having a code of ethics
and relying on nentors are not sufficient to maintain professional tradition and
ethics. There nmust be an effective nmeans of both socializing novitiates into the
prof essi on and engagi ng veteran professionals on ethical issues in professiona
life. For the past thirty years, the consensus in the | egal profession has been that
all |aw students should take a professional ethics course. Many | aw schools offer
addi ti onal ethics engagenents in seminars, clinics or a pervasive approach where
ethics is part of every course. Sone states require continuing |legal education that
has an ethics conponent. This is still insufficient to nmaintain and develop the
tradition and special noral responsibilities of the legal profession, especially in
the face of the culture's current excessive celebration of the market and the
reduction of all relationships to service provider and custonmer. At |east the | ega
profession is making a significant effort at socializing new and veteran
pr of essi onal s.

The nost effective corrective for the acadenm c profession is to design educationa
prograns on professional conduct and shared governance for all professors within
each department or faculty (research center). Many faculty nenbers have not had any
significant grounding in the tradition of academ c freedomand its corresponding
obligations. They are socialized into a discipline, not into the acadenic
profession. As a result, they poorly understand the traditions of the profession
[ FN231] Professor Keetji Ranp concludes: "The professoriate has yet to find an
ef fective, universal neans through which to systematically inbue in its future and
neophyte menbers a sense of academic culture that cuts across disciplinary lines,
and part of the problemis our own failure to identify with the professoriate as a
professional culture." [FN232] The objective of educational prograns on professiona
conduct and shared governance is to help devel op both an inner-directed ethic within
each faculty nenber, and a peer culture of high aspiration regardi ng professiona
i deals and i nformal but direct collegial pressure concerning conpliance with mninum
st andar ds.

Formal charges, adjudication, judicial severity and litigation should be rarely
necessary. Fostering such educational prograns is a strong preventive |aw approach
to governing board and adm nistrative frustration with faculty nenmbers who present
conpetence or ethical conduct problenms. A wi dely *659 shared understandi ng of a
proper role in shared governance should also contribute greatly to tinmely and
ef fecti ve deci si on- maki ng.

The nobst successful strategy to teaching research ethics in the sciences and
prof essional ethics in the |law schools has been a probl emoriented approach
Teachi ng net hodol ogy and subject matter are closely related in professional ethics.
The nmet hod of instruction should build the skills that academ c ethics, a peer
revi ew system and shared governance require. The participants discussing a problem
shoul d see thenselves as the peer collegiumtrying to solve the problem The
di scussi on shoul d develop the followi ng skills of acadenic ethics and shared
governance: 1) Recogni zing ethical and shared governance issues in professiona
contexts; 2) Analyzing a problem based on the traditions and ethics of the
profession; and 3) As a peer group, discussing, questioning, disagreeing with
civility, and fornul ati ng group standards, strategy and consensus.

Di scussi on of academnic ethics and shared governance problens should focus both on
the ethics of duty and the ethics of aspiration. The ethics of duty define the fl oor
bel ow whi ch conduct nerits discipline. On these issues, there is a trend in the
profession to look just to the law to define the floor rather than to include al so
the traditions and ethics of the profession, the role of peer review, and peer
cul ture.

The ethics of aspiration focus on the question, "In this situation, to what do we
aspire as individual academ cs and as an acadenic community?" Discussion helps to
forma supportive peer culture of high aspiration. After discussion of each problem
the participants should take votes on courses of action in order to experience how a
peer review system worKks.



It is clear in the AAUP tradition that the professorate nust educate itself and
the public about the unwitten social conpact, the benefits of academ c freedom and
its corresponding obligations. The 1966 Statenent on Professional Ethics ends by
enphasi zing that, "As citizens engaged in a profession that depends upon freedom for
its health and integrity, professors have a particular obligation to pronote
conditions of free inquiry and to further public understanding of academc freedom™
[ EN233] This educati on nust renew the social conpact in each generation

Prof essor John Bennett rem nds us that effective peer reviewis the |inchpin of
t he social conpact and acadenic freedom
Those who argue agai nst external regulation of the acadeny nmust rest their case
squarely upon the appropriateness and efficacy of faculty and institutional self-
regul ation by peers. This self-regulation is not easy and the fragility of the peer
revi ew nechanismis the Achilles heel of personal and institutional independence.
When peer review fails, other agencies will take its place. [FN234

*660 The 1915 declaration also ends by calling the profession to remenber its

pl edge to society,
It is, in short, not the absolute freedom of utterance of the individua

schol ar, but the absolute freedom of thought, of inquiry, of discussion, and of
teaching, of the acadenic profession, that is asserted by this declaration of
principles. It is conceivable that our profession may prove unworthy of its high
calling, and unfit to exercise the responsibilities that belong to it. But it wll
scarcely be said as yet to have given evidence of such unfitness. And the existence
of this Association, as it seens to your conmittee, nmust be construed as a pl edge,
not only that the profession will earnestly guard those liberties wthout which it
cannot rightly render its distinctive and i ndi spensable service to society, but also
that it wll with equal earnestness seek to mmintain such standards of professiona
character, and of scientific integrity and conpetency, as shall make it a fit
instrument for that service. [FN235

The university serving its mssion of seeking, discovering, and di sseninating
know edge is one of humankind's nobst renarkabl e achi evenents. One of the greatest
contributions each nenber of the profession can make is to remenber the principles
upon which the university and the profession rest, and publicly to defend those
princi pl es.

*661 APPENDI X
SUMMARY OF PRI NClI PLES OF PROFESSI ONAL CONDUCT

The following summary uses dark type to identify the franework of principles in
the 1940 AAUP St atenent of Principles on Acadenic Freedom and Tenure, and italics to
identify the clarification added by the 1966 AAUP St atenent on Professional Ethics.
Sources for other principles are indicated in parentheses.

l. Ri ghts of Academ c Freedom Rel ating to:
A.  Research
B. Teaching
C. Intranural Utterance Relating to the Educati on of Students or
Involving Critical Inquiry
D. Extramural Utterance

. Correlative "Duties" of the Individual Faculty Menmber. The 1940 St atenent

does not exhaustively define the open-ended term"duties." It lists



several specific duties and nmentions two general duties.
A. Duties Relating to Research, Teaching, and Intranural Utterance
1. Specific Duties

a. Teachers are entitled to full freedomin
research ..., subject to the adequate
performance of their other academ c duties.

b. Research for pecuniary gain should be based upon
an understanding with the authorities of the
institution.

C. Teachers shoul d be careful not to introduce into
their teaching controversial material that has
no relation to their subject. [Also in 1970
AAUP St atement on Freedom and Responsibility.]

2. Ceneral Duty of Professional Conpetence
a. I n Teachi ng
i. "As nenbers of an academc
institution, professors
seek above all to be
effective teachers and

schol ars." [ FN236]
ii. 1In teaching, a faculty

nenber :

- hol ds before students the
best scholarly and ethical
standards of the
di scipline;

- ensures that the eval uation
of students reflects each
student's true nerit;

- exercises critica
sel f-discipline and
j udgnment in using,

extendi ng, and transmtting



know edge; and
- practices intellectual
honesty.

iii. In teaching, a faculty nenber
must base eval uation of
students and award of
credit on "academ c
performance professionally
j udged, and not on nmatters
irrelevant to that
performance, whether
personality, race
religion, degree of
personal activism or

personal beliefs." [Freedom
and Responsi bility]

iv. Substantial and manifest
negl ect of assigned
teaching duties would be
adequat e cause for
di smssal (or by
i mplication, |esser
sanctions). (1973 A C./AAUP
Report of the Comm ssion on

Academ ¢ Tenure in Hi gher

Education). [FN237]
In Internal Governance or Academic Citizenship

i. "As colleagues, professors
have obligations that
derive from comon
menbership in the commnity

of scholars."”



academ c citizenship at a

In Schol arship

A

Facul ty nmenbers must "accept
their share of faculty
responsibilities for the
governance of their
institution."
prof essor nust denpnstrate
pr of essi onal standard
determ ned by the faculty.
A professor cannot negl ect
assi gned service duties
[1973 A C./AAUP Report of
t he Conmi ssion on Acadenic
Tenur €]
"Professors' primry
responsibility to their
subject is to seek and to
state the truth ..."'
Prof essors devote their
energi es to devel opi ng and
i mproving their scholarly
conpet ence.
"As menbers of an academ c
institution, professors
seek above all to be
ef fective teachers and
schol ars. "
Prof essors shoul d "devote
their energies to
devel opi ng and i nprovi ng

their scholarly



conpet ence. "
v. A faculty nmenber shoul d:

- hold before students the
best schol arly standards;

- practice intellectual
honesty;

- exercise critical
sel f-discipline and
j udgnment in using,
extending and transm tting
know edge;

- acknow edge significant
acadeni c or scholarly
assi stance from students;
and

- acknow edge academ c debt.
[A 1990 AAUP St at enent on
Pl agi ari sm urges that
prof essors must be
ri gorously honest in
acknow edgi ng academ c
debt, and a 1990 AAUP
conmi ttee B statenment urges
that scholars involved in
col I aborati ve work explain
forthrightly the respective
contributions of each.]

vi. In research, a faculty nmenber
nmust devel op and inprove

his or her scholarly
conpet ence. Acadenic

tradition is that the



faculty nmenber is to use
this conpetence to devel op
and i nprove the account of
sone area of know edge. In
Schol ar shi p Reconsi der ed:
Priorities of the

Prof essoriate (1990),

Ernest Boyer argues for a
br oader, nore capaci ous
under st andi ng of

schol arshi p. The work of

t he professoriate has four
separate, yet overl apping
functions: the schol arship
of discovery; the

schol arship of integration
t he schol arshi p of
application; and the

schol arship of teaching. In
Schol ar shi p Assessed:

Eval uation of the

Prof essoriate (1997), the
Car negi e Foundation returns
to the topic, proposing the
foll owi ng standards for a
schol ar shi p.

Does the scholar identify

i mportant questions in the
field?

Does the schol ar adequately
consi der exi sting

scholarship in the field?



- Does the schol ar use
appropri ate nethodol ogy
recogni zed in the field?
This includes the rules of
evi dence and the principles
of | ogical reasoning.

- Does the schol arship add
consequentially to the
field?; and

- Does the scholar nake an
ef fective presentation of
the work?

vii. The 1966 statenent urges
devotion of energy to
"devel opi ng and i nprovi ng
schol arly conpetence, "
"critical self-discipline
and judgnent in using,
extendi ng, and transmtting

know edge, " "intellectua
honesty, " "the best

schol arly standards," and
contribution as an
"“effective scholar." The
1915 decl arati on enphasi zes
both the inportance of

pai nst aki ng and t hor ough

i nqui ry and the prohibition
agai nst mi srepresentation
or distortion of others

wor k. The meani ngs of these

phrases rest on conmnon



under st andi ngs of

pr of essi onal conpetence.
Accuracy in the recording
and use of evidence and
nonfal sification are sinply
so fundanmental as to be
assumed in the conmon
under st andi ng of

"intell ectual honesty" and
"best scholarly standards."
The maj or canon of acadenic
wor k has been honest and
accu rate investigation,
and the cardinal sin has
been stating or presenting
a fal sehood. This includes
om ssion of a fact so that
what is stated or presented
as a whol e states or
presents a fal sehood. It

al so includes

m srepresentation of the
strength of one's findings
or credentials, plagiarism
and i nproper attribution of
aut horship. Wth respect to
extramural utterance, where
this duty was not so
fundanental and clear, the
1940 statenment does state

t hat teachers speaki ng as

citizens shall "at al



honesty" and exer ci si ng

ti nes be accurate.”

In all acadenm c work, a

faculty menber nust neet
general duties of both

practicing "intellectua

"critical self-discipline
and judgnent in using,
extending, and transmtting
know edge." In teaching in
particular, a professor is
“to hold before students

t he best scholarly

st andards and et hi cal
standards of the

di scipline." The traditions
of the profession further
define intellectua
honesty, critica

sel f-di scipline and

j udgrment, and best
scholarly standards to

i nclude the follow ng
duties of inquiry and

ar gurent :

to gather the evidence
rel evant to the issue at
hand t hrough thorough and
pai nst aki ng i nquiry [ 1915
declaration] and to
preserve the evidence so

that it is available to



ot hers;

to record the evidence
accurately;

to show the evidence and
nmet hodol ogy so that ot her

i nvestigators can replicate
t he research

to set forth without

m srepresentation or

di stortion the divergent
evi dence and propositions
of other investigators

[ 1915 decl aration];

to give careful and
impartial consideration to
t he wei ght of the evidence;
to reason analytically from
t he evidence to the
proposition;

to seek internal
consi st ency;

to acknow edge when the

evi dence contradi cts what

t he schol ar and teacher had
hoped to achi eve;

to present evidence and
anal ysis clearly and

per suasi vel y;

to be rigorously honest in
acknow edgi ng academi c
debt; and

to correct in atinmely



manner or w thdraw wor k
that is erroneous.
d. In Teaching, Internal Governance or Academ c
Citizenship and Schol arship
"....[P]rofessors observe the stated regul ations
of the institution, provided the regul ations
do not contravene academ c freedom..."''
CGeneral Duty of Ethical Conduct.
The 1970
Interpretive
Comments for
t he 1940
st at enent
define noral
turpitude as
"behavi or
t hat woul d
evoke
condemati on
by the
academ c
conmuni ty
general ly."
a. Duties to Students:

i. to denonstrate respect for
students as individuals and
to adhere to their proper
roles as intellectua
gui des and counsel ors;

ii. to make every reasonable

effort to foster honest

academ ¢ conduct;



ii. to respect the confidentia
nature of the relationship
bet ween professor and
student;

iv. to avoid any exploitation
harassnent, or
di scrimnatory treatnent of
st udent s;

v. to protect the acadenic
freedom of students;

vi. to provide an atnopsphere
"conducive to learning with
evenhanded treatment in al
aspects of the
t eacher - st udent
rel ationship" [1970 AAUP
St at ement, Freedom and
Responsi bility];

vii. not to force students "by the
authority inherent in the
instructional role to make
particul ar personal choices
as to political action or
their own part in society."
[ Freedom and
Responsi bility];

Duties to professional colleagues
i. not to discrimnate against
or to harass coll eagues;

ii. to strive to be objective in
prof essi onal judgnment of

col | eagues;



iii. to defend the free inquiry of

col | eagues; [ FN238]
C. General duties to the acadenic comunity:

i. In the exchange of criticism
and i deas, to show due
respect for the opinions of
ot hers;

ii. to respect the dignity of
ot hers [ Freedom and
Responsi bility];
iii. to acknow edge their right to
express differing opinions
[ Freedom and
Responsi bility];
iv. not to express dissent or
grievances in ways:
- that disrupt classes or
speeches
- that significantly inpede
the functions of the
institution [Freedom and
Responsi bi i ty]

V. not to engage in persona
conduct that substantially
impairs the faculty
menber's fulfillnent of his
or her institutiona
responsibilities [1973
AAUP/ A. C. Conmi ssi on Report
on Academni c Tenure];

d.
Duties relating to conflicts of conmtnment:

i. to reach an understanding



Duti es

with the authorities of the
institution regarding
research for pecuniary

return;

ii. to give due regard to the

faculty nenber's paranount
responsibilities within the
institution in deternining
t he anobunt and character of

t he work done outside it;

iii. to recognize the effect of

i. to practice
rel ating
to
conflicts
of

i nterest:

their interruption or

term nation of service upon
t he academi c program and

gi ve due notice of their

i ntentions.

i ntellectual

honesty, particularly not
permtting outside or
subsidiary interests to
conprom se or hanper

freedom of inquiry;

ii. to avoid actual or apparent

conflicts of interest

bet ween

gover nnent - sponsor ed

uni versity research

obl i gati ons and outside
interests or other

obl i gations [ AAUP St at enment
on Preventing Conflicts of

I nterest on



Gover nnment - Sponsor ed
Research at Universities].
B
Duties Relating to Extranural Utterance. Speech as a citizen is to be
free of institutional censorship or discipline but subject to
"special obligations." Teachers speaking as citizens shoul d:

1

at all times be accurate;

2.

exerci se appropriate restraint;

The AAUP al so occasionally publishes responses fromthe AAUP s
Washi ngton staff to letters of inquiry. The 1940 Statenent's
injunction for faculty nenbers to exercise "appropriate
restraint" is defined to refer "solely to choice of |anguage
and to other aspects of the manner in which a statenent is
made. |t does not refer to the substance of a teacher's
remarks. It does not refer to the tine and place of his
utterance." The staff cites with approval Professor Ral ph
Fuchs's statenent that "a violation [of academ c
responsi bility] may consist of serious intenperateness of
expression, intentional fal sehood offered as a statenent of
fact, incitement of m sconduct, or conceivably sone ot her
i mpropriety of circunstance.”

3.

show respect for the opinions of others; and

4,

nmake every effort to indicate that they are not speaking for the
institution [to avoid creating the inpression of speaking or
acting for the university.]

I1l. Correlative Duties of the Faculty as a Coll egi al Body
"Term nation for cause of a continuous appointnent ... should if

possi bl e, be considered by both a faculty conmittee and the governing



board of the institution.”
The faculty has the followi ng duties:

1. to determine in the first instance when individual professors
i nadequately equately nmeet their responsibilities of
pr of essi onal conpetence and ethical conduct [1940 statenent,
1970 Interpretive Comments, and 1958 AAUP/ AAC St atenment on
Procedural Standards in Faculty Dism ssal Proceedings];

2. to be the source for the definition and clarification of
standards of professional conduct and to take the lead in
ensuring that these standards are enforced [ 1973 AAUP/ A. C
Conmi ssi on on Tenure];

3. to distinguish "honest error" that peers consider within the

range of conpetent and ethical inquiry;

4, to respect and defend the free inquiry of colleagues;

5. to assune a nore positive role as guardi an of academ c val ues
agai nst unjustified assaults on acadenmic freedomfromw thin
the faculty itself [1970 AAUP Statenment on Freedom and
Responsi bility];

6. to be honest and courageous in their duty to detect and
elimnate the inconpetent during the period of probation [AAUP
Conmittee Al;

7. to strive to be objective in professional judgnent of
col | eagues;

8. if faculty nenbers have reason to believe a coll eague has
vi ol at ed standards of professional conduct, to take sone
initiative to inquire about and to protest agai nst apparently
unet hi cal conduct [1998 AAUP Conmittee B]

9. to draw up conflict of interest guidelines, with due regard for
t he proper disclosure of a faculty nenber's involvenent in
of f-canmpus enterprises, including the use of university
personnel, property, and the disposition of potential profits

[ 1990 AAUP Conmittee B].



10. recognizing the particular obligation of professors as citizens
engaged in a profession that depends upon freedomfor its
health and integrity, to pronote conditions of free inquiry
and to further public understanding of academ c freedom

11. to create a peer culture of high aspiration with respect to the

i deal s of the profession.

[FNal]. Trustees Professor of Law, WIlliam Mtchell College of Law. The thenes in
this essay will be devel oped further in PROBLEMS AND MATERI ALS ON PROFESSI ONAL
CONDUCT AND SHARED GOVERNANCE | N HI GHER EDUCATI ON (ACE/ Oryx, forthconming in 2001).
owe a debt of gratitude to the scholars who conmented on earlier drafts of the

essay: Prof. John Bailar 111, Prof. Robert Bellah, Prof. Cark Byse, Prof. Richard
Chait, President George Dennison, Dr. Mark Frankel, Prof. Paul Gross, Prof. Oscar
Handl i n, Prof. Thomas Haskell, President N |s Hassel no, Professor and fornmer

Presi dent Donal d Kennedy, Prof. Nelson Yuan-skeng Kiang, Prof. Mary Lefkow tz, Prof.
M chael divas, Prof. Robert O Neil, Prof. Russell Pannier, Dean David Rabban, Dr.
Judith Swazey, Dr. Cathy Trower, and Prof. WIIliam Van Al styne. | nade a nunber of
revi sions based on these comments; all remaining errors are ny own. | also wish to
thank Wlliam Mtchell College of Law for its sabbatical support in the spring of
2000, and the Earhart Foundation for its research support in the spring and sunmer
of 2000. Cal Bonde and Linda Thorstad al so provi ded val uabl e assi stance. | am not
speaking for either organization in this essay. Sone of the ideas in this essay are
taken fromny earlier book, ZEALOTRY AND ACADEM C FREEDOM (1995).
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LI BERAL EDUC., Fall 1999, at 24.

[FN3]. See ASSCCI ATI ON OF GOVERNI NG BOARD OF UNI VERSI TI ES AND COLLEGES, AGB
STATEMENT ON | NSTI TUTI ONAL GOVERNANCE (Nov. 8, 1998), http://
www. agb. or g/ gover nance. cf m

[EN4A] . See CLARK KERR, HI GHER EDUCATI ON CANNOT ESCAPE HI STORY: | SSUES FOR THE
TWENTY- FI RST CENTURY 135, 149 (1999).

[EN5]. See Stephen F. Barker, Wiat is a Profession?, 1 PROF. ETHICS 73 (1992).
There are other definitions of a profession. Professor Herbert Kritzer notes that
there are at least three definitions. See Herbert Kritzer, The Professions Are Dead,
Long Live the Professions, 33 L. & SOC Y REV. 713, 716- 18 (1999). The "l ay
definition" is essentially synonynous with "occupation" and is distinguished
primarily by neans of its antonym "ammteur." See id. at 716. Thus in lay parlance a
prof ession includes firefighting, plunbing, nanagenent, and nedicine insofar as the
prof essional performs a particular line of work to make a living and is commtted to
a set of standards. 1d. The "historical definition" of a profession involves the
creation and recognition of trained expertise and recognition of nmerit made not by

t he open market but by the judgment of simlarly educated experts. See id. at 716-
17. The sociological definition of a profession goes beyond the historica

definition by limting recognition to those occupations that conbine both
exclusivity (for exanple through |icensing) and the application of abstract



know edge. See id. at 717-18. Kritzer adds that "[p]rofessions in the sociol ogica
sense have further distinguished thenselves by adding notions of altruism

regul atory aut onony through peer review processes, and autonony vis-a-vis the
service recipient." Id. at 717.

Prof essor Barker lists six possible definitions of "profession,” but focuses on a
sevent h approach that enphasi zes the etynology of the termas it cane to be used to
describe the original |earned professions com ng out of the |late nedieval
universities. This essay exam nes the continuing devel opnent in the United States of
the tradition that Professor Barker references, focusing upon the acadenic
prof ession. See Barker, supra, at 84-87.

[EFN6]. See id. There exists an unwitten social conpact anobng the public, the

uni versity, and the professorate. In exchange for new know edge, the education of
students to becone inforned | eaders and citizens, and the contribution of expert and
professional skills and training to comunity issues, the public supports the

uni versity and the professorate, contributes to their finance, accepts their

prof essi onal judgrment and scholarly certification, and grants a uni que degree of
institutional autonony and scholarly freedom In fulfilling the conpact, the

uni versity and the professorate have reciprocal obligations for the cultivation of
advanced know edge, inpartial scholarship, the highest professional conpetence and
integrity, love of |learning anong their students, and a sensitivity towards the need
for their services in the society at large. See THE GLI ON COLLOQUI UM THE G.I ON
DECLARATI ON: THE UNI VERSI TY AT THE M LLENI UM 4-5 (1998).

[EN/]. See R Aarne Vesilind, The Responsi bl e Conduct of Academ c Research, in THE
ACADEM C S HANDBOCOK 104, 109-10 (A. Leigh DeNeef & Craufurd Goodw n eds., 2d ed.
1995).

[FN8]. Henry Rosovsky & Inge-Lise Aneer, A Neglected Topic: Professional Conduct of
Col I ege and University Teachers, in UN VERSI TIES AND THEI R LEADERSHI P 121 (W I I iam
Bowen & Harold Shapiro eds., 1998).

[EN9]. This essay uses as synonyns the following terns: "duties correlative with
rights" (fromthe 1940 Statenent), "correlative duties,” "correspondi ng duties”
(fromthe 1915 Declaration), "correlative obligations" (fromthe 1915 Decl arati on),
and "special responsibilities" (fromthe 1970 Interpretation of the 1940 Statenent
and the 1966 Statenent on Professional Ethics).

[FNL1O] . See RI CHARD DE GEORGE, ACADEM C FREEDOM AND TENURE: ETHI CAL | SSUES i x
(1997) .

[EN11]. See infra note 59 and acconpanyi ng text.

[EN12]. DE GEORGE, supra note 10, at 113.

[EN13]. AMERI CAN ASSOCI ATI ON FOR THE ADVANCEMENT OF SClI ENCE, THE ROLE AND ACTI VI TI ES
OF SCI ENTI FI C SOCI ETI ES I N PROMOTI NG RESEARCH | NTEGRITY 1 (2000).

[FN14]. See id. at 1-2.

[FN15]. See id. at 3.



[EN16]. See id.

[EN17]. I1d. at 6.

[FEN18]. See id. at 12-13.

[EN19]. See JONATHAN RAUCH, KINDLY | NQUI SITORS 45 (1993); Mario V. Llosa, The
| mportance of Karl Popper, ACAD. QUESTIONS, Wnter 1991-92, at 16.

[ FN20]. See RAUCH, supra note 19, at 46.

[EN21]. John R Searle, Rationality and Realism What is at Stake, in Rl CHARD DE
GEORCE, ACADEM C FREEDOM AND TENURE? ETHI CAL | SSUES 200 (1993).

FN22]. Id.
[EN23]. See id.

[FN24]. See RAUCH, supra note 19, at 116-17; Thomas L. Haskell, Justifying the
Ri ghts of Acadenic Freedomin the Era of Power/Know edge, in THE FUTURE OF ACADEM C
FREEDOM 47, 63 (Louis Menand ed., 1996). The professorate's denand for professiona
academ ¢ freedom devel oped during the nineteenth century as hi gher education shifted
its focus fromessentially religious and noral training for the elite professions to
a nmuch broader intellectual inquiry based on the prem se that trai ned reason
principally through the scientific nmethod, could grasp the essentials of human
activity and advance human wel fare. As Georgetown | aw professor Byrne notes, this
endeavor presupposes:

a progressive conception of know edge. Understanding at any one nonent is
i mperfect, and defects can be exposed by testing hypotheses against reality, through
ei t her adduci ng new data or experinentation. The process of hypothesis-
experi mentati on-new hypot hesi s i mproves know edge and brings us closer to a
conplete, nore nearly objective truth about the world. Error is not dangerous so
Il ong as the process Is continued, because acknow edged neans will expose it; in
fact, it [error] is actually beneficial (and inevitable) as part of progressive
di scovery .... The process of theory, dispute, and experinent, rather than producing
anxi ety about the continuity of the community, is celebrated as intrinsic to the
pursuit of truth.
J. Peter Byrne, Academ c Freedom A Special Concern of the First Anmendnent, 99 YALE
L.J. 251, 273-75 (1989) (quoting ROBERT M MACI VER, ACADEM C FREEDOM I N OUR Tl ME 4-5
(1955)). This awareness of the possibility of error and fallibility does not nean
t hat know edge is unattainable, but that, to reach it, one nust always be ready to
reexam ne and correct one's view and to tolerate those who contest established
know edge.

[EFN25]. A research ethics textbook published by the National Acadeny of Sciences
concl udes:

The object of research is to extend human know edge of the physical, biological
or social world beyond what is already known. But an individual's know edge properly
enters the domamin of science only after it is presented to others in such a fashion
that they can independently judge its validity .... Throughout this continuum of
di scussion and deliberation the ideas of individuals are collectively judged,
sorted, and selectively incorporated into the consensual but ever evol ving
scientific worldview In the process, individual know edge is gradually converted
into generally accepted know edge.



COW TTEE ON SCI ENCE, ENG NEERI NG AND PUBLI C POLI CY, NATI ONAL ACADEMY OF SCl ENCES
ON BEI NG A SCI ENTI ST: RESPONSI BLE CONDUCT | N RESEARCH 3 (2d ed. 1994).

In the liberal intellectual system all know edge clainms are revisable.
"Scientific results are inherently provisional. Scientists can never prove
conclusively that they have described sone aspect of the natural or physical world
with conmplete accuracy." |Id. at 15. Qur confidence in a know edge claimgrows as it
is subjected to criticismand testing.

Frederick Ginnell explains:

[Alt every step of the process, researchers continually reshape their work to
anticipate and respond to the criticisns that they expect to receive fromtheir
peers. Only when others validate the observations--often nodifying themat the sane
time--will the new work becone wi dely accepted. Objectivity is enbedded in the
group, not the individual ....

Returning to the anal ogy of the baseball unpire, it should now be clear that in
t he everyday practice of science, individual researchers call things as they see
them Calling things as they are is reserved for scientists acting collectively, and
even those calls are tentative. That is, scientists are satisfied with credibility
in the present, deferring truth for the future.

Frederick Grinnell, The Practice of Science at the Edge of Know edge, CHRON. OF
H GHER ED., Mar. 24, 2000, at B11-12.

Anal yzi ng John Dewey's work, Professor Thonas Bender observes that, Dewey did
not expect to arrive at universal reason, at absolute truth. H's truths would be
contextual, specific to tinme and place, always experinmental, rooted in history but
continually refined, reduced of their subjectivities through the process of public
di scussi on.

| f Dewey devel oped a phil osophi cal anthropol ogy that accepted historica
contingency and uncertainty, he did not thereby enbrace subjectivity. He
acknow edged the difference that social position produced in politics and
phi | osophi cal outlook. He granted a role to interest and difference. But if he never
denied the inevitability of subjectivity, his aimwas always the reduction of

subjectivity in the formng of public truths .... Dewey did not offer the prospect
of permanent truth, nor even rational certitude. Wat his participatory comunity of
truth nakers may achieve is a reasoned truth. Such truth wll not be objective in

any absol ute sense, although the content it inplies will at once acconmpdate

i nterest and reduce subjectivity. What he proposes for us is the possibility of ever
nore secure but never conpletely secure truths.

THOVAS BENDER, | NTELLECT AND PUBLI C LI FE: ESSAYS ON THE SOCI AL HI STORY OF ACADEM C

| NTELLECTUALS | N THE UNI TED STATES 139 (1993).

[EN26]. RAUCH, supra note 19, at 116.

[EN27]. See id. at 68-70; see also Byrne, supra note 24, at 268-69. "The nopdern
university ... is the true child of the Enlightennent. At its core stands the
rational scientific pursuit of knowedge .... The value of cognitive rationality, as
Tal cott Parsons pointed out sone tine ago, provides the nodern university with its
aut onony. " Brigget Berger, The lIdea of the University, 58 PARTI SAN REV. 315, 328
(1991).

FN28] . See John R Searle, Two Concepts of Academ c Freedom in THE CONCEPT OF
ACADEM C FREEDOM 86, 88 (Edmund Pincoffs ed., 1972). Thomas L. Haskell observes that
"conmunities of the conpetent” forned in the late 1800's in history, chemstry,
engi neering, and other fields, and that these communities were the seed crystals
around which the nodern university forned. See Haskell, supra note 24, at 42-43.

Def ending their authority to make know edge clains is what acadenic freedomis
about. 1d.

[EN29]. Byrne, supra note 24, at 258.

[EN30]. See id. at 258-59.



[FN31]. See id. at 259. Edward Shils notes that "[t] he range of 'reasonable
di sagreenent' is the range over which academ c freedomentitles individual academ cs
to be free to investigate." EDWARD SHI LS, THE ORDER OF LEARNI NG 218 (1997).

FN32]. See Byrne, supra note 24, at 275.

FN33]. See id. at 268-69.

FN34]. See NEIL W HAM LTON, ZEALOTRY AND ACADEM C FREEDOM 9- 14 (1995).
FN35]. See id. at 196.

[EN36]. Error is inevitable in an intellectual systemwhere even generally accepted
know edge cl ai ns may be proven wwong by future research. Errors arising fromthe
responsi bl e and reasonabl e best practice of the discipline are accepted.

Even t he nost responsible scientist can nmake an honest mistake ....

M st akes made through negligent work are treated nore harshly. Haste,
carel essness, inattention, or any nunber of faults--can |lead to work that does not
neet the standards demanded in science ....

Beyond honest errors and errors caused through negligence are a third category
of errors: those that involve deception. Making up data (fabrication), changing or
m sreporting data or results (falsification); and using the ideas or words of
anot her without giving appropriate credit (plagiarism--all strike at the heart of
t he val ues on which science is based.

COW TTEE ON SCI ENCE, ENG NEERI NG AND PUBLI C POLI CY, NATI ONAL ACADEMY OF SCl ENCES
ON BEI NG A SCI ENTI ST: RESPONSI BLE CONDUCT | N RESEARCH 15-16 (2d ed. 1994). See
Byrne, supra note 24, at 275-76; J. Peter Byrne, Racial Insults and Free Speech
Wthin the University, 79 GEORGETOM L.J. 399, 417 (1991); RI CHARD HOFSTADTER &
WALTER METZGER, THE DEVELOPMENT OF ACADEM C FREEDOM I N THE UNI TED STATES 364- 66
(1955).

FN37]. See HAM LTQON, supra note 34, at 13-14.

See id.

See generally id. at 14, 163.

. Thomas L. Haskel |l enphasizes that "[t]he cardinal principle of professiona
aut onony is collegial self-governance; its inescapable corollary is that only one's
peers are conpetent to judge one's performance." Haskell, supra note 24, at 46.

Hi storically speaking, the heart and soul of academic freedomlie not in free
speech but in professional autonomy and col |l egi al self-governance. Academ c freedom
cane into being as a defense of the disciplinary conmunity (or, nore exactly, the
uni versity conceived as an ensenbl e of such comunities), and if it is to do the
work we expect of it, it must continue to be at bottoma denial that anyone outside
the community is fully conpetent to pass judgnent on matters falling within the
conmuni ty's domai n.

Id. at 54.

Prof essor Thonmas Bender adds that,

Nei t her the AEA [ American Econonic Association] in the 1890s nor, for that
matter, the Anmerican Association of University Professors (AAUP) in 1915 stood



forthrightly for the freedomto express radical or controversial views. The rea

i ssue for themboth was professorial, not civic or intellectual. They defended
expertise in its proper arena, and they strenuously asserted that academ c peers,
not trustees of universities, were the only legitimte judges of academc

per f or mance.

THOVAS BENDER, | NTELLECT AND PUBLI C LI FE 61 (1993).

Pr of essor Rebecca Ei senberg enphasi zes that the authors of the 1915 declaration
did not argue for unqualified professional autonony, to the contrary, the authors
warned that the only way to preserve freedomfromlay interference is through a
system of accountability to professional peers. See Rebecca Ei senberg, Academc
Freedom and Academ c Values in Sponsored Research, 66 TEX. L. REV. 1363, 1366-67
(1988).

Prof essor Davi d Rabban stresses the sanme point,

St andards of scholarly inquiry and professional ethics define theextent to which
academ ¢ freedom protects individual autonony. The traditional conception nakes
faculty peers prinmarily responsible for applying these linmting standards. But it
al so advises adm nistrators and governing boards to nonitor the faculty peers and
overrul e their substantive deci sions when there are conpelling grounds for
pogcluding that the peers thensel ves have departed from professional standards of
j udgnent .

Davi d Rabban, Does Acadenic Freedom Limit Faculty Autonony?, 66 TEX. L. REV. 1405,
1407-08 (1988).

[FN41] . 354 U.S. 234 (1957).

[FN42] . 391 U.S. 563 (1968).

FNA3]. See HAM LTON, supra note 34, at 195-96.

[FN44]. For a full discussion of these differences, see HAM LTON, supra note 34, at
187-227.

[EN45]. Christine Licata, Post-Tenure Review National Trends, Questions and
Concerns, 24 | NNOVATI VE H GHER EDUC. 5, 7 (1999).

FN46]. Id. at 7; see id. at 7-9.

[ENA7]. Christine Licata, Precepts For Post-Tenure Reviews, TRUSTEESH P, Dec. 1999,
at 8.

[FN48] . See Cheryl Sternnan Rule, After the Big Decision: Post-Tenure Review
Anal yzed, in POLICIES ON FACULTY APPO NTMENT 180, 180 (Cathy Trower ed., 2000).

[EN49]. See id.

[EN5Q]. Licata, Post-Tenure Review, supra note 45, at 10.

[EN51]. Licata, Precepts for Post-Tenure Review, supra note 47, at 13.

[EN52]. See Judith Swazey et al., Ethical Problens in Academ c Research, AMERI CAN
SCI ENTI ST, Nov.-Dec. 1993, at 542, 549.



[EN53]. See id.

[EN54]. See id.

[EN55]. WIliam Van Al styne, The Specific Theory of Acadenic Freedom and the Cenera
I ssue of Liberty, in THE CONCEPT OF ACADEM C FREEDOM 59, 76 (Ednund Pincoffs ed.
1972) (enphasis added).

FN56] . See Fritz Machlup, On Sone M sconceptions Concerni ng Acadenic Freedom in
ACADEM C FREEDOM AND TENURE app. B 177, 189 (Louis Joughin ed., 1969).

[EN57]. Walter Metzger, Academ c Freedomin Anerica, reprinted in COW SSI ON ON
ACADEM C TENURE | N HI GHER EDUCATI ON, FACULTY TENURE 93, 143-44 (1973).

[ FN58]. See id.

[EN59]. American Association of University Professors, The 1915 CGeneral Decl aration
of Principles, reprinted i n ACADEM C FREEDOM AND TENURE app. A 155, 170 (Lew s
Joughin ed., 1969) [hereinafter AAUP, 1915 Decl aration].

[EN6O]. The rights of professional acadenic freedom established in the AAUP
statements are al so adjudicated in individual cases. See HAM LTON, supra note 34, at
262 n. 38. The AAUP receives approxi mately 800-1000 conpl ai nts each year alleging
violations of the rights of academic freedom See id. The AAUP undertakes fornal
i nvestigation only on those conplaints that the AAUP' s general secretary believes
involve a prima facie denial of academc freedom See id. In the event an
investigation is made, ultimately an ad hoc investigating conmittee prepares a
report that is subnmitted to the Association's Conmittee A See id. These reports do
not constitute a coordi nated and systematic body of comon law sinlar to that of a
judicial tribunal. See id. Each report is an elaborate factual presentation by a
different ad hoc comittee, and there is no practice of citing prior cases as
precedent. See id. The university or college adn nistration nay or may not
participate in the investigation. See id. There is no trial-type hearing. See id.
The AAUP' s docket has been overwhel mingly dominated by extranmural or intranura
utterance cases. Cases involving "conflicts over personal pride and prejudices, and
charges of hierarchic insubordinati on and co-worker friction have out nunbered
di sputes involving the content of teaching or research.” See id. The principa
grievance in nearly all of these extramural or intramural utterance cases is the
failure of the admnistration or |ay governing board to foll ow procedural due
process in putting the decision to reconmend appropriate action in the first
instance to a conmttee of the faculty. See Anmerican Association of University
Prof essors, Report of Conmittee A, ACADEME, Sept.- COct. 1993, at 36, 41; Thomas |I.
Emer son & Davi d Haber, Academ c Freedom of the Faculty Menber as Citizen, 28 LAW&
CONTEMP. PROBS. 525, 535 (1963); Anerican Association of University Professors, 1943
Report of Comittee A, 28 AAUP BULL. 15-17 (1943); Walter Metzger, Profession and
Constitution: Two Definitions of Academic Freedomin Anerica, 66 TEX. L. REV. 1265,
1276 (1988).

EN61]. In the AAUP tradition, different weight is accorded different statements
dependi ng upon the nmethod by which the statenment was adopted. Wight is accorded in
the following order: (1) statenents jointly adopted by the AAUP and the American
Associ ation of Colleges (the AAC is now the Anmerican Association of College and
Universities); (2) statenments adopted by the annual neeting of the AAUP;, (3)



statements of the AAUP council; and (4) statenents adopted by an AAUP Conmittee.

[FN62]. See Byrne, supra note 24, at 277; see also David M Rabban, A Functiona
Analysis of "Individual” and "Institutional" Acadenic Freedom under the First
Anendnent, 53 LAW & CONTEMP. PROBS. 227, 232 (1990) [hereinafter Rabban, A
Functi onal Anal ysis].

[EFN63]. AAUP, 1915 Declaration, supra note 59, at 158.

FN64]. See id. at 160.

[FN65]. See id. at 163-64.
[FN66]. 1d. at 162.
FN67 See id. at 162.

FN68] . See id. at 163-65.

[EN69] . The 1915 Declarati on does not define clearly the nmeaning of "extranura
utterance." For exanple, does the term nean professional speech outside the walls of
the university, in contrast to teaching inside the walls, or does it nean
prof essi onal speech that is outside of a professor's disciplinary expertise? The
1915 Decl aration sees teaching and extranural utterance as "closely related," and
"often not distinguished." Id. at 158. This recogni zes disciplinary expertise as a
key elenent in both, thus extranural utterance would refer to the use of
di sciplinary expertise other than in teaching. However, extranural utterance

has an i nportance of its own, since of late it has perhaps nore frequently been
the occasion of difficulties and controversies than has the question of freedom of
intra-acadeni c teaching. Al five of the cases which have recently been investigated
by conmittees of this Association have involved, at |east as one factor, the right
of university teachers to express their opinions freely outside the university or to
engage in political activities in their capacity as citizens.
Id. at 158 (enphasis added). This excerpt points toward the |ocation of the speech
outside the university as a key distinction. It also distinguishes expression of
opi nions outside the university fromengaging in political activity as citizens.
Presunably the expression of opinions refers to expert opinion. Later references in
the 1915 decl aration distingui sh between purposes of the university "[t]o provide
general instruction to the students" and "[t]o devel op experts for the various
branches of the public service," or "experts for the use of the community." Id. at
164-65. Consideration of all these together suggests that extramural utterance is
i ntended to include: (1) speech that is both within disciplinary expertise and
outside the walls, and (2) political activity as a citizen outside the walls.

This interpretation finds support in a final reference in the 1915 Declaration

In their extramural utterances, it is obvious that academ c teachers are under a
pecul iar obligation to avoid hasty or unverified or exaggerated statenments, and to
refrain fromintenperate or sensational nodes of expression. But subject to these
restraints, it is not, in the conmmttee's opinion, desirable that scholars shoul d be
debarred from giving expression to their judgments upon controversial questions, or
that their freedom of speech, outside the university, should be Iimted to questions
falling within their own specialties. It is clearly not proper that they should be
prohi bited fromlending their active support to organi zed novenents which they
believe to be in the public interest.
Id. at 172.



See id. at 162-63.

Id. at 168.

at 168-69 (enphasis added).

See id. at 158.
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Id. at 172 (enphasis added).

EN75]. 1d. at 169.
[EN76]. 1d. at 169-70.
EN77 Id. at 170.

[EN7/8]. See Anerican Association of University Professors, 1940 Statenent of
Principles on Acadeni c Freedom and Tenure with 1970 Interpretive Coments, ACADEME
May-June 1990, at 37, reprinted in POLICY DOCUMENTS & REPORTS 3 (8th ed. 1995)

[ hereinafter AAUP, 1940 Statenent].

[EN79]. See Walter P. Metzger, The 1940 Statenment of Principles on Acadenic Freedom
and Tenure, 53 LAW & CONTEMP. PROBS. 3, 4 (1990).

[ EN80] . See Sel ected Judicial Decisions and Scholarly Witings Referring to AAUP
St andards, in POLICY DOCUMENTS AND REPORTS, supra note 78, at app. | 257.

[ENB1]. AAUP, 1940 Statement, supra note 78, at 3 (enphasis added). Note that the

m ssion of higher education is to create and di ssem nate knowl edge. Ri ghts of
academ c freedomare granted to serve this mssion. D ssenination of know edge in
hi gher education involves a unique kind of teaching that is closely related to

know edge creation but different fromteaching in secondary education. The AAUFP' s
Statenment on the Rel ationship of Faculty Governance to Acadeni ¢ Freedom provi des
that "good teaching requires developing a critical ability in one's students and an
under st andi ng of the nethods for resolving disputes within the discipline."” American
Associ ation of University Professors, On the Relationship of Faculty Governance to
Academ ¢ Freedom ACADEME, July- Aug. 1994, at 47, in POLI CY DOCUMENTS AND REPORTS,
supra note 78, at 186, 188.

Prof essor Eric Ashby calls this teaching the discipline of dissent. Eric Ashby, A
Hi ppocratic CGath for the Academ c Profession, MNERVA Autum/Wnter 1968-69, at 65.
The teaching of the discipline of dissent requires the student to becone famliar
with both what is already known about a subject, and how to question that orthodoxy.
See id. Teaching develops in the student: (1) an understanding of first principles
in adiscipline(s); (2) a critical analytical ability; and (3) an understandi ng of
the nmethods for resolving disputes within and anong the disciplines. See id. It may
be, Ashby concedes, that many university students never get further than becom ng
famliar with orthodoxy, but "what is inmportant is that a university graduate should
have wat ched his teacher exercising this attitude of scepticism]|[the discipline of
di ssent] toward the traditional and orthodox view " 1d.

The 1915 Decl aration al so enphasi zes that university instruction should seek
habi tuate [students] to | ooking not only patiently but nethodically on both sides

to



bef ore adopti ng any concl usi on upon controversial issues." AAUP, 1915 Decl aration
supra note 59, at 170

[ENB2]. AAUP, 1940 Statement, supra note 78, at 3.
[EN83]. Id.

[EN84]. 1d. at 4.

FN85

Id. at 5 (enphasis added).

[ ENB6] . Sone schol ars argue that paragraph (c) does grant rights of academ c freedom
to intramural speech other than teaching and research. See Matthew W Finkin, "A

H gher Order of Liberty in the Wrkplace": Acadenic Freedom and Tenure in the Vortex
of Enploynent Practices and Law, 53 LAW & CONTEMP. PROBS. 357, 366-67 (1990)
(stating that the 1940 statenent gives freedom of speech on any matter of intranural
concern due an officer of the institution as a nenber of a | earned profession)

[ hereinafter Finkin, H gher Order].

[EN87]. See supra note 69 and acconpanyi ng text.

[FN88]. See Walter Metzger, The 1940 Statenment of Principles on Academ ¢ Freedom and
Tenure, in FREEDOM AND TENURE I N THE ACADEMY 3, 53 (WIliam Van Al styne ed., 1993).

[EN89]. Id. (quoting 1925 Statenent of Principles on Acadenic Freedom 18 AAUP BULL
329, 330 (1932)).

[FN9O]. Professor Matthew Finkin reads this history differently, arguing that the
1940 statenent extends academic freedomto four activities: (1) teaching; (2)
research and publication; (3) utterance as a citizen (which the Association |ater
gl ossed as "extranural" but that was not intended to nean outside the walls of the
institution, but rather outside the walls of purely professional utterance as
teacher and researcher); and (4) speech as an "officer of an education institution."
Matt hew Fi nkin, Intramural Speech, Acadenic Freedom and the First Anmendnent, 66 TEX.
L. REV. 1323 (1988); see also Letter from Professor Matthew Finkin to Neil Hamlton
(July 17, 2000) (on file with the author). The actual words of the 1915 decl aration
define extranural utterance to include: (1) speech that is both within disciplinary
expertise and outside the walls; and (2) political activities of a citizen outside
the walls. The phrase "officer of an educational institution" does appear in
paragraph (c) of the 1940 statenent, but its inclusion seens intended to be a
[imtation on the rights of professors to speak as citizens, not a grant of rights
of academ c freedomto speech as an officer of the institution. The full text is:
(c) College and university teachers are citizens, nenbers of a |earned
prof ession and officers of an educational institution. Wen they speak or wite as
citizens, they should be free frominstitutional censorship or discipline, but their
special position in the comunity inposes special obligations. As scholars and
educational officers, they should renenber that the public may judge their
profession and the institution by their utterances.
AAUP, 1940 Statenment, supra note 78, at 4.

[FN91]. See David Rabban, Acadenic Freedom Professionalismand Intramural Speech
NEW DI RECTI ONS FOR HI GHER EDUC., Wnter 1994, at 77, 81, 86 (arguing that intramnura
speech related to "critical inquiry" is protected by academ c freedom



[FN92]. See Finkin, H gher Oder, supra note 86, at 377-78

[EN93]. See id.; see also Matthew Finkin, Intranmural Speech, Acadenic Freedom and
the First Amendnent, 66 TEX L. REV. 1323, 1337 (1988). Finkin also argues that a
narrow definition of acadenic freedom woul d encourage admnistrators to use
unpr ot ect ed, non-professional speech as a pretext for discipline when the rea
reason is the ideas expressed in teaching or research. See Finkin, Intranural
Speech, Acadenic Freedom and the First Amendment, supra, at 1344-45.

[FNO4]. See Mark Yudof, Intramural Misings on Acadenic Freedom A Reply to Professor

Finkin, 66 TEX. L. REV. 1351, 1355-56 (1988).

[FN95]. See id. Professor Rabban agrees with Yudof, noting that the initial concerns
of the comrittee drafting the 1915 decl arati on were that "acadenic freedom woul d
lose its rationale if it were stretched to protect activities not perfornmed in the
course of professorial duty." See Rabban, supra note 91, at 80, 81, 84. Rabban al so
argues that "the nore acadenic freedomis confined to its convincing justification
the greater the probability that academ c decision makers and judges w |l take
seriously the inplications for acadenmic freedomin close cases." |d. at 86.

[ FN96]. See Anerican Association of University Professors, Statement on Governnent
of College and Universities, ACADEME, July-Aug. 1994, at 47, reprinted in POLICY
DOCUMENTS AND REPORTS, supra note 78, at 179 [hereinafter AAUP, Statenent on
Government] .

[ENO7]. See id.

[FN98]. See Neil Hamilton, Are W Speaking the Same Language? Conparing AAUP & AGB,
LI BERAL EDUC., Fall 1999, at 24, 29.

[FN99]. See id. at 27.

[EN100]. See id. One sentence of the 1966 Statenent on Governnent refers to faculty
menbers' rights in their role as citizens. Focusing on the sentence in paragraph (c)
of the 1940 statenent reading, "[Clollege or university teachers are citizens,
menbers of a | earned profession, and officers of an educational institution," the
1966 St atenent on Government asserts that "[t]he right of a board menber, an
admnistrative officer, a faculty nenber, or a student to speak on genera

educati onal questions or about the adm nistration and operations of the individual's
own institution is part of that person's right as a citizen and should not be
abridged by the institution. AAUP, Statement on Governnent, supra note 96, at 182 &
n.2. Earlier discussion in this essay pointed out that paragraph (c) of the 1940
statement refers to extramural utterance (holding it to professional standards) not
intranural utterance. See Rabban, supra note 91, at 83-84.

[ EN101]. See Rabban, supra note 91, at 86.

[EN102] . See id. at 81.

[EN103]. Professor Metzger is uncertain whether the 1940 statenent grants acadenic



freedomon the condition that the duties included in the statement are to be obeyed.
The negoti ati ons between the AAUP and the AAC over the duties were prol onged,

vol atil e and acrinonious. The parties saw the duties as obligatory. See Wilter

Met zger, The Statenent of Principles on Acadenic Freedom and Tenure, 53 LAW&
CONTEMP. PROBS. 3, 9, 47, 59 (1990).

[EN104]. AAUP, 1940 Statenent, supra note 80, at 3.

[ EN10O5]. See id.

[EN10O6] . 1d.
[EN1O7]. 1d.
[ EN108] . 1d.

[EN109]. 1d. at 4.

[EN110]. 1d. at 5.

[FN111]. Id. at 4. "Moral turpitude" is used in the 1940 statenent in the context
that "[teachers on continuous appoi ntnent who are disnissed for reasons not

i nvol ving noral turpitude should receive their salaries for at |east a year fromthe
date of notification." See id. at 4. It is clear that noral turpitude in this
context is limted only to extreme violations of duties of ethical conduct. This is
supported by the AAUP's 1970 Interpretive Comments for the 1940 statenent, stating
that the concept of "noral turpitude" applies to that kind of behavi or which goes
beyond sinmply warranting discharge and is so utterly blameworthy as to neke it

i nappropriate to require the offering of a year's teaching or pay." 1d. at 7. Thus,
by inmplication, the duties of ethical conduct cover a spectrumfromthose duties
whose violation is utterly blameworthy to those whose violation sinply warrants

di schar ge.

[EN112]. 1d. at 5-6.

[FEN113]. 1d.

[EN114]. See id.

[EN115]. For example, anong the nost conprehensive codes are the foll ow ng:
American Hi storical Association, Statenment on Standards of Professional Conduct;

Anerican Associ ation of Law Schools, Statement of Good Practices by Law
Professors in the Discharge of Their Ethical and Professional Responsibilities;

Anerican Political Science Association, A Guide to Professional Ethics in
Political Service

Ameri can Psychol ogi cal Association, Ethical Principles of Psychol ogists and Code
of Conduct; and

Ameri can Soci ol ogi cal Associ ation, Code of Ethics.
Less conprehensive are the foll ow ng:



Anmeri can Chenical Society, Acadenic Professional Cuidelines;

Ameri can Mat hematical Society, Ethical Guidelines Drafted by the AMS Counci l
and

Anerican Physical Society, Statenent on Integrity in Physics.

[FN116]. For exanmple, the follow ng disciplinary associations have standards of
pr of essi onal conduct only on sone issues |ike harassnent and discrimnation
conflicts of interest, or graduate student rights:

Anmeri can Phil osophi cal Association

Associ ation of Anerican Medical Colleges; and

Moder n Language Associ ation
Sone disciplinary associations, |like the Anerican Economnmi cs Associ ati on, have no
statements on disciplinary ethics. Professors Braxton and Bayer note that in an
earlier 1995 study of 62 professional academ c associations, 36 had witten ethics
policies. O these "Remarkably few ... contain any policy statenents whatsoever (as
regards to inpropriety in) teaching. In contrast, nore than one- half of the ethics
policies address matters of authorship, conflict of interest, and responsibilities
to society." JOHN BRAXTON & ALAN BAYER, FACULTY M SCONDUCT | N COLLEG ATE TEACHI NG
142 (1999). They note that several of the behavioral and social science professiona
associ ati ons have adopted nore detail ed codes of ethics. See id. at 140-46.

[EN117]. See AAUP, 1940 Statenment, supra note 78, at 4.

[EN118]. 1d. at 3.

[EN119]. Anerican Association of University Professors, Statenent on Procedura
Standards in Faculty Dismissal Proceedings, ACADEME, May-June 1990, at 42, reprinted
in POLICY DOCUMENTS AND REPORTS, supra note 78, at 11, 12 (1995).

[ EN120]. See AAUP, 1940 Statenment, supra note 78, at 5-6.

[EN121]. Anerican Association of University Professors, Statenment on Professiona
Et hi cs, ACADEME, July-Aug. 1987, at 49, reprinted in POLI CY DOCUVMENTS AND REPORTS,
supra note 78, at 105, 105 [hereinafter AAUP, Professional Ethics].

[EN122]. AAUP, Professional Ethics, supra note 121, at 105-06.

[EN123]. AAUP, 1915 Decl aration, supra note 59, at 168.

[EN124]. 1d. at 169.

[EN125]. See id.

[FEN126] . RI CHARD HOFSTADTER & WALTER METZGER, THE DEVELOPMENT OF ACADEM C FREEDOM | N
THE UNI TED STATES 410 (1955).

[EN127]. See COWM SSI ON ON ACADEM C TENURE | N H GHER EDUCATI ON, FACULTY TENURE i x,
xi (1973) [hereinafter FACULTY TENURE]



[EN128]. See id.

[EN129]. See id. at 34-41.

[FEN130]. See id. at 41, 44.

[FN131]. See id. at 75.

[EN132]. See AAUP, Professional Ethics, supra note 121, at 105. How to define
"effective teaching" or the "best scholarly standards of the discipline" in
teachi ng? The Canadi an Soci ety for Teaching and Learning has provided a nore
devel oped definition of effective teaching that includes:

1. Content Conpetence. A university teacher naintains a high |evel of subject
matter knowl edge and ensures that course content is current, accurate,
representative, and appropriate to the position of the course within the student's
program of studies.

2. Pedagogi cal Conpetence. A pedagogically conmpetent teacher comunicates the
obj ectives of the course to students, is aware of alternative instructional nethods
or strategies, and selects nethods of instruction that, according to research
evi dence (including personal and self-reflective research), are effective in hel ping
students to achi eve the course objectives ....

8. Valid Assessnent of Students. G ven the inportance of assessment of students
performance in university teaching and in students' |ives and careers, instructors
are responsi bl e for taking adequate steps to ensure that assessnment of students is
valid, open, fair and congruent w th course objectives.

Harry Murray et al., Ethical Principles for College and University Teachi ng, NEW
DI RECTI ONS FOR TEACH NG AND LEARNI NG, Surmmer 1996, at 57, 57-58, 62

Braxton and Bayer point out that few professional association codes of conduct
contain policy statenents regardi ng teaching. They analyze three that do, fromthe
Nati onal Association of Biology Teachers, the Anerican Psychol ogi cal Associati on and
the American Soci ol ogi cal Association. These codes agree with the principles in the
AAUP docunents and include also the principles reflected in the Canadi an Society for
Teachi ng and Learning statenent of effective teaching. The National Association of
Bi ol ogy Teachers code adds that eval uations of students should be tinely. See
BRAXTON & BAYER, supra note 116, at 140-46.

[FN133]. What does the concept of assigned teaching duties include? It would

i nclude, for exanmple, the follow ng: teaching the course as described in the
curriculum adopted by the faculty; neeting assigned courses at the designated tines;
bei ng reasonably accessible to students outside of class; and neeting gradi ng and
other instructional deadlines set by the college or university.

[FN134]. AAUP, Professional Ethics, supra note 121, at 106.

[ FN135] . See FACULTY TENURE, supra note 127, at 34-41.

[EN136]. See AAUP, Professional Ethics, supra note 121, at 105-66.

[EN137]. Anerican Association of University Professors, Statenent on Pl agiarism
ACADEME, Sept.-Cct. 1989, at 47, reprinted in POLI CY DOCUVENTS AND REPORTS, supra
note 78, at 109.

[EN138]. See Anerican Association of University Professors, Statenent on Multiple



Aut hor shi p, ACADEME, Sept.-Oct. 1990, at 41, reprinted in PCOLI CY DOCUMENTS AND
REPORTS, supra note 78, at 121. In addition, the 1966 AAUP Statenent on Professiona
Et hi cs provi des that professors nust acknow edge significant acadenic or scholarly

?ssis;ance from students. See AAUP, Professional Ethics, supra note 121, at 107
1995).

[EN139]. Fundanental to the academ c profession is a belief in intellectua
integrity. "As Cark noted, 'In the academ c |exicon, know edge nmust be handl ed
honestly, for otherwise it misinforns and deceives, is no |onger valuable in itself,
and certainly of no use to society.”" WLLIAM Tl ERNEY & ROBERT RHOADS, FACULTY
SCCI ALI ZATI ON AS CULTURAL PROCESS: A M RROR OF | NSTI TUTI ONAL COWVM TMENT 12 ( ASHE-
ERI C Hi gher Education Report No. 6, 1993).

[ EN140]. AAUP, 1940 Statement, supra note 78, at 5.

[EN141]. Rabban, A Functional Analysis, supra note 62, at 242 (quoting WIIiam Van
Al styne, The Specific Theory of Acadenic Freedom and the Ceneral |ssue of Cvi
Li berty, in THE CONCEPT OF ACADEM C FREEDOM 76 (Edmund Pincoffs ed., 1972)).

[ EN142]. See Derek Bok, Universities: Their Tenptations and Tensions, 18 J.C. & U. L.
1, 2 (1991). A recent report by a panel of the National Acadeny of Sciences stresses
that scientists rely on an honor system based on tradition to safeguard the
integrity of the research process. PANEL ON SCI ENTI FI C RESPONSI BI LI TY AND THE
CONDUCT OF RESEARCH, NATI ONAL ACADEMY OF SClI ENCES, RESPONSI BLE SClI ENCE: ENSURI NG THE
| NTEGRI TY OF THE RESEARCH PROCESS i x, 1 (1992) [hereinafter RESPONSI BLE SCI ENCE]

[ EN143]. AAUP, Professional Ethics, supra note 121, at 105.

[ EN144]. 1d.

[FN145] . See ERNEST BOYER, SCHOLARSHI P RECONSI DERED: PRI ORI TI ES OF THE PROFESSORI ATE
27-28 (1990).

[EN146]. dark Kerr, President Eneritus of the University of California, outlined the
conponents of "the ethics of know edge." The following actions are obligatory:

-- the careful collection and use of evidence, including the search for
"inconvenient facts," as in the process of attenpted "falsification";

-- the careful use of the ideas and work of others;

-- the obligation to be skeptical of what is not fully proven;

-- an openness to alternative explanations ...;

-- civility in discourse, and reliance on persuasion rather than coercion

-- open access to the results of research conducted within the university ...;

-- avoi dance of drawi ng and advanci ng policy application unless the full range
of considerations entering into the policy naking has been the subject of the study

Schol ars shoul d not go beyond their know edge;

-- separating personal evaluation, based on noral and political values, fromthe
presentation of evidence and analysis; and as a corollary, nmaking any persona
eval uations explicit ....
Clark Kerr, Know edge Ethics and the New Acadeni c Cul ture, CHANGE, Jan./Feb. 1994,
at 13.

Prof essor Martin Trow enphasi zes the critical inportance of the duty actively to
search out and confront convenient facts and contrary opinion. "For exanple, a najor
function of quantification in the social sciences is that it enbodies inpersona
procedures that ensure the collection of negative as well as supporting evidence for
what ever 'party opinion' we hold at the nonent." Martin Trow, Hi gher Education and



Mor al Devel opnment, AAUP BULL., Spring 1976, at 20, 23.

In The Academic Ethic, Professor Edward Shils enphasizes that a university teacher
who proceeds without respect for evidence and argunent "is conmitting the ultimte
treason agai nst the university. Systematic disciplined investigation is its life-
bl ood." EDWARD SHI LS, THE ACADEM C ETHI C 102 (1983).

In The Order of Learning, Shils argues that a professor should undertake carefu
study, be open to sound evidence, adhere to disciplinary rules in using and
assessi ng evidence, record observations honestly, distinguish anong varyi ng degrees
of certainty with respect to the evidence, and be fair in representing the argunents
of others. EDWARD SHI LS, THE ORDER OF LEARNI NG 93, 248 (1997).

A panel of the National Acadeny of Sciences stresses that fabrication,
falsification, or plagiarismare the cardinal sins of scientific msconduct. The
integrity of the research process requires adherence "to honest and verifiable
nmet hods in proposing, performng, evaluating, and reporting research activities. The
research process includes the construction of hypotheses; the devel opnent of
experimental and theoretical paradigns; the collection, analysis and handling of
data; the generation of new ideas, findings, and theories through experinentation
and analysis; tinmely comrmuni cati on and publication; refinenment of results through
replication and extension of the original work; peer reviews; and the training and
supervi sion of associates and students." RESPONSI BLE SCI ENCE, supra note 142, at 17-
18. The panel stresses also care in reporting data and adverse evidence. 1d. at 37,
47- 48.

John Braxton and Al an Bayer argue that there is a nornative structure for the
performance of research.

Merton (1942, 1973) described this normative structure as conposed of four core
patterns: comonality, disinterestedness, organized skepticism and universalism
Conmmunal ity neans that the research findings are the intellectual property of the
research comunity. Schol ars shoul d, however, receive appropriate recognition for
their contributions. Disinterestedness bars individuals fromconducting research for
personal or financial gain, nerely to receive recognition, or sinmply to gain
prestige. The desire to advance know edge should be the primary notive for
conducting research. O gani zed skepticismstipulates that research findi ngs not be
accepted without peer assessnent based on enpirical and logical criteria.

Uni versal i sm prescri bes that research be judged on the basis of nerit and not
particularistic criteria such as race, nationality, or social origin
BRAXTON & BAYER, supra note 116, at 5.

See generally (on the characteristics of schol arshi p) SEYMOUR MARTI N LI PSET,

REBELLI ON I N THE UNI VERSI TY 203-04, 208 (1976); J. Peter Byrne, Academ c Freedom and

Political Neutrality in Law Schools: An Essay on the Structure and Ideology in
ProfessLonal Education, 43 J. LEGAL EDUC. 315, 322 (1993). Professor Stephen Carter
urges that:

A principal focus of nbdern scholarship ... has been to assault the idea that
one can eval uate anything without significant reference to one's own val ues. Ckay,
poi nt taken, although this does not answer the question of what one should try to
do. The know edge that perfectly unbi ased observation is inmpossible should instil
in all of us a healthy degree of caution on the certainty of our rightness, but
schol ars should strive for di spassion
St ephen Carter, Acadenic Tenure and "White Male" Standards: Sone Lessons fromthe
Patent Law, 100 YALE L.J. 2065, 2071 (1991) (enphasis added).

[EN147] . See ERNEST BOYER, SCHOLARSHI P RECONS| DERED 16-25 (1980).

[ FN148] . CHARLES GLESSI CK, ET AL., SCHOLARSH P ASSESSED: EVALUATI ON OF THE
PROFESSCORI ATE 25-36 (1987).

[ EFN149]. See Rabban, A Functional Analysis, supra note 62, at 242; see al so Matthew
W Finkin, Intranural Speech, Acadenic Freedom and the First Amendnent, 66 TEX. L.
REV. 1323, 1332 (1988); David M Rabban, Does Acadenmic FreedomlLinmt Faculty

Aut onony?, 66 TEX. L. REV. 1405, 1409 (1988).




[EN150]. AAUP, 1940 Statenent, supra note 78, at 4.

[EN151]. 1d. at 7.

[EN152]. See id. at 5-6.

[ EN153]. AAUP, Professional Ethics, supra note 121, at 105-06. The general duty to
avoi d any exploitation or harassment of students is enphasized in the American
Associ ation of University Professors, Statenent on Sexual Harassment, ACADEME, July-
Aug. 1995, at 62, reprinted in PCOLI CY DOCUMENTS AND REPORTS, supra note 78, at 171
(prohibiting faculty menber's use of institutional position to seek unwanted sexua
relations with students or others vulnerable to the faculty nenber's authority).

[ EN154]. Anerican Association of University Professors, A Statenment of the
Associ ation's Council: Freedom and Responsibility, 56 AAUP BULL. 375-76 (1970),
reprinted in PCOLI CY DOCUMENTS AND REPORTS, supra note 78, at 107, 107-08.

[ EN155]. See FACULTY TENURE, supra note 127, at 75. There may be other duties of
ethical conduct not listed in the 1966 or 1970 statenments. For exanple, the Federa
Conmi ssion on Research Integrity defined professional msconduct to include breaches
of duties of confidentiality associated with review of manuscripts or grant
applications, an intentional taking of or damage to the research-rel ated property of
anot her, obstruction of investigations of research m sconduct, non-conpliance with
research regul ati ons, and obstruction of the research of others (including naking

al | egations of msconduct in reckless disregard of facts). See U S. COW SSI ON ON
RESEARCH | NTEGRI TY, | NTEGRITY AND M SCONDUCT | N RESEARCH 28-31 (1995).

[ FN156]. AAUP, 1915 Decl aration, supra note 59, at 162.

[EN157]. AAUP, 1940 Statenent, supra note 78, at 3.

[ EN158]. AAUP, Professional Ethics, supra note 121, at 105.

[EN159] . 1d. at 106.

[ FN160]. Anerican Association of University Professors, On Preventing Conflicts of
Interest in CGovernnment Sponsored Research of Universities, 51 AAUP BULL. 42 (1965),
reprinted in POLI CY DOCUMENTS AND REPORTS, supra note 78, at 116-18.

[EN161]. See Anmerican Association of University Professors, Statenent on Conflicts
of Interest, ACADEME, Sept.-Cct. 1990, at 40, reprinted in POLI CY DOCUMENTS AND
REPORTS, supra note 78, at 119-20.

[EN162] . See id.

[EN163]. The 1915 Statenent provided that in extramural utterances, the university
teacher was under a "peculiar obligation" to avoid hasty or exaggerated statenents.
See AAUP, 1915 Decl aration, supra note 59, at 172.



[EN164]. The 1915 Statenent al so directed teachers "to refrain fromintenperate or
sensational nodes of expression." |d.

[ EN165]. See AAUP, 1940 Statenment, supra note 78, at 4.

[EN166]. If intramural speech is related to the education of students, critica
i nquiry, or shared governance under the 1966 Statement on Government, then it is
subj ect to the sane hi gher professional standard as teaching and research

[EN167]. AAUP, 1940 Statement, supra note 78, at 5.

[EN168]. See American Association of University Professors, Conmittee A Statenent on
Extranural Uterances, 51 AAUP BULL. 29 (1965), reprinted in POLI CY DOCUVENTS AND
REPORTS, supra note 78, at 32.

[EN169] . 1d.

[EN170]. Anerican Association of University Professors, Advisory Letters fromthe
Washi ngton O fice, 49 AAUP BULL. 393 (1963).

[EN171]. 1d.

[EN172]. See Finkin, Hi gher Order, supra note 86, at 366-67.

[EN173]. See earlier discussion of correlative duties for teaching, research, and
intranural utterance. See supra notes 117-62 and acconpanying text. By inplication
if the correlative duties of academ c freedom for extranmural speech include the
duties: (1) to be accurate at all tinmes; (2) to exercise appropriate restraint; and
(3) to show respect for the opinions of others, the correlative duties of

pr of essi onal conpetence and ethical conduct in teaching, research, and intranural
utterance include these.

[EN174]. Walter Metzger, The 1940 Statenent of Principles on Acadenic Freedom and
Tenure, 53 LAW& CONTEMP. PROBS. 3, 51 (1990).

[EN175]. See id.

[EN176]. See id.

[EN177]. Professor WIliam Van Al styne has argued that the AAUP's extension of the
protecti on of professional acadenic freedomto extranural utterance was a mi stake.
One of his reasons is that attaching a claimfor protection of acadenmic freedomto
extramural utterance inplies a duty of accountability by "academ c" standards for
such speech. "The result ... is that the individual so situated is rendered | ess
free in respect to his nonprofessional pursuits than others.” WIIliam Van Al styne,
Reply to Commrents, in THE CONCEPT OF ACADEM C FREEDOM 127 (Edmund Pi ncoffs ed.
1972). This argunment nisses the point. Wiile it is true that all citizens can
exercise their First Anendnment rights without coercion by governnent, private



enpl oyers can fire themfor doing so unless the speech relates to whistlebl ow ng,
harassnent or discrimnation clains, or sonme other subset of speech protected by
statute. Professional acadenic freedom protection for professors' extranural
utterance protects faculty nmenbers at private universities from adverse enpl oynent
consequences for speech that an enpl oyer does not like. As Van Al styne has argued

el sewhere, such exceptional vocational freedomto speak the truth as one sees it and
wi t hout penalty for its i mediate inpact upon the econom c well-being of the
enploying institution, is the cost of exceptional care in the representation of that
“truth," a professional standard of care. See WIlIliam Van Al styne, The Specific
Theory of Academnmi ¢ Freedom and the General |ssue of Civil Liberty, in THE CONCEPT OF
ACADEM C FREEDOM 76 (Edmund Pincoffs ed., 1972). The tradeoff of rights and
correlative duty for extranmural speech seens reasonabl e.

[EN178]. 391 U.S. 563 (1968).

[EN179]. AAUP, 1940 Statement, supra note 78, at 4.

[EN180]. I1d. at 7.

[EN181]. Anerican Association of University Professors, Statenent on Procedura
Standards in Faculty Dismissal Proceedings, ACADEME, May-June 1990, at 42, reprinted
in POLI CY DOCUMENTS AND REPORTS, supra note 78, at 11, 12.

[ EN182]. AAUP, 1915 Decl aration, supra note 59, at 169-70.

[EN183]. 1d. at 170.

[FN184]. Anerican Association of University Professors, 1946 Report of Conmittee A,
31 AAUP BULL. 60-61 (1946).

[EN185]. See Anerican Association of University Professors, "Acadenic
Responsi bility"; Comments by Menbers of Committee A Incident to Consideration of the
Koch Case, 49 AAUP BULL. 40, 40 (1963).

[ EN186] . 1d.

[EN187]. 1d. (enphasis added).

[EN188]. 1d. at 41.

[ FN189]. AAUP, Professional Ethics, supra note 121, at 75.

[ EN190] . See id. at 105-06.

[EN191]. See Anmerican Association of University Professors, A Statenment of the
Associ ation's Council: Freedom and Responsibility, 56 AAUP BULL. 375 (1970),
reprinted in POLI CY DOCUMENTS AND REPORTS, supra note 78, at 107, 108.



[EN192]. 1d. The AAUP returned to the thene of attacks on academ c freedom from
within the faculty itself in 1994. "Even with a sound governance systemin place and
with a faculty active in self-governnent ..., dysfunctions that undermni ne acadenic
freedommay still occur: subtle (or not so subtle) bullying on the part of the
faculty itself, a covertly enforced isolation, a disinclination to respect the views
of the off-beat and cranky anong its menbers." Anerican Association of University
Prof essors, On the Rel ati onshi ps of Faculty Governance to Academ c Freedom ACADEME
July-Aug. 1994, at 47, reprinted in POLI CY DOCUMVENTS AND REPORTS, supra note 78, at
186, 188.

[EN193]. FACULTY TENURE, supra note 127, at 43.

[EN194]. 1d. at 43.

[EN195]. AAUP Conmmittee B, On The Duty of Faculty Menbers to Speak Qut on
M sconduct, ACADEME, Nov.-Dec. 1998, at 58.

[ EN196]. See Anmerican Association of University Professors, Record of the Council
Nov. 13-14, 1999, ACADEME, Jan.-Feb. 2000, at 52.

[ EN197]. See AAUP Conmittee B, supra note 195, at 58.

[EN198] . 1d.
[EN199] . Id.

[ FN200] . See COWM TTEE ON SClI ENCE, ENG NEERI NG AND PUBLI C POLI CY, NATI ONAL ACADEMY
OF SCI ENCES, ON BEI NG A SCI ENTI ST: RESPONSI BLE CONDUCT | N RESEARCH 31 (2d ed. 1984).

[ FN201] . BRAXTON & BAYER, supra note 116, at 174.

[EN202]. See id. at 7-9, 170-80.

[ EN203]. See Swazey et al., supra note 52, at 549.

[EN204] . 1d.

[ FN205]. Swazey et al., supra note 52, at 549. (2600 of the 4000 faculty and
students surveyed returned the questionnaire with a response rate at 72% and 59% f or
the students and faculty, respectively. The proportions of faculty respondents
agreeing strongly that faculty have a collective responsibility for their peers
conduct varied by discipline: 61%of the civil engineers and only 46% of the

chemi sts strongly affirmcollective responsibility for coll eagues’ behavior. See
Mel i ssa Anderson, M sconduct and Departnental Context, 5 J. INFO ETH CS 15, 24-25
(1996).

[ FN206]. Swazey et al., supra note 52, at 550.



[ FN207]. See id.

[ FN208] . See BRAXTON & BAYER, supra note 116, at 167-68.

Professor WIIliam Brown hypothesizes that the faculty collegiumw Il not exercise
sanctions because academi cs work i ndependently with a focus on creativity. He or she
requires stability for the exercise of creativity. It is better to ignore m sconduct
by a col |l eague than to inpose sanctions that will threaten stability. WLLI AM BROW,
ACADEM C POLITICS 17-19, 62-64 (1982).

Prof essors Braxton and Bayer also find supporting enpirical evidence that
prof essional solidarity shapes attitudes toward research m sconduct in general and
toward taki ng action against wongdoing in a particular case. Professiona
solidarity protects the academ c profession fromlay interference as well as all ows
each individual professor a nmaxi mum degree of autonony. John Braxton & Al an Bayer,
Percepti ons of Research M sconduct and an Analysis of Their Correlates, 65 J. H GHER
EDUC. 351, 355, 364-66.

[ FN209]. See Judith R Swazey et al., The Ethical Training of Gaduate Students
Requi res Serious and Continuing Attention, CHRON. H GHER EDUC., Mar. 9, 1994, at Bl

FN210]. BRAXTON & BAYER, supra note 116, at 115 (citations onitted).

EN211] . 1d.

FN212]. See Anderson, supra note 205, at 20.

[EN213]. See Panela Luft & Robert Sprague, Scientific M sconduct: |ndividua
Devi ancy or System Conpl acency?, 5 J. INFORM ETHI CS 72, 75-80 (1996).

[FN214]. See id.

[EN215]. See Anderson, supra note 205, at 22. There were disciplinary differences.

Si xty-five percent of sociologists and civil engineers reported famliarity with the
di sciplinary code of conduct, but only 40% or fewer of chemists and mi crobiol ogists
were simlarly informed. See id.

[EN216]. 1d. at 24-25.

FN217]. See id. at 23.

FN218]. 1d. at 27.

FN219]. 1d. at 29.

EN220] . See FACULTY TENURE, supra note 127, at 42.

EN221] . 1d.



[EN222]. 1d. at 44-45.

[ EN223]. See Eric Ashby, A Hippocratic Cath for the Academ c Profession, M NERVA
Autumm-W nter 1968, at 64-66; Cark Kerr, Know edge of Ethics and the New Acadenic
Cul ture, CHANGE, Jan.-Feb. 1994, at 12. A panel of the National Acadeny of Sciences
recommends that research institutions urge faculty to devel op fornmal guidelines for
t he conduct of research. See RESPONSI BLE SCI ENCE, supra note 142, at 13. The process
of fornulating guidelines itself may be extrenely valuable for those who
participate. Id. at 137

[ EN224]. See BRAXTON & BAYER, supra note 116, at 177.

[ FN225]. See RESPONSI BLE SCI ENCE, supra note 142, at 102, 105-07.

[ FN226]. For exanple, the Anmerican Sociol ogi cal Association, the Anerican Historica
Associ ation and the Anerican Psychol ogi cal Associati on have a provision in the code
of ethics for enforcement by the association

[EN227] . P. A WAGNER, UNDERSTANDI NG PROFESSI ONAL ETHI CS 10 (1996).

[FN228] . See JOHN B. BENNETT, COLLEG AL PROFESSI ONALI SM THE ACADEMY, | NDI VI DUALI SM
AND THE COWMON GOOD 90 (1998) .

[FN229]. See id. at 91

[ FN230]. See Anderson, supra note 205, at 22.

[EN231]. Reflecting on 50 years of teaching at Harvard, Professor Gscar Handlin
observes a major change in the university: "In the vast playing field that the

mul tiversity has becone, numerous people scurry about, all doing their own job, with
only a few unifying links inherited fromthe past. Inertia, vague sentinenta

tradi tions, and catchphrases whose origins fewrecall trickle through anong the

pl ayers." OGscar Handlin, A Career at Harvard, AM SCHOLAR, Wnter 1996, at 47, 58.

[EN232] . KEETJI E RAMO, AMERI CAN ASSOCI ATI ON OF UNI VERSI TY PROFESSORS, ASSESSI NG THE
FACULTY' S ROLE I N SHARED GOVERNANCE 8-9 (1998).

[ FN233]. AAUP, Professional Ethics, supra note 121, at 106.

[EN234] . JOHN BENNETT, COLLEG AL PROFESSI ONALI SM THE ACADEMY, | NDI VI DUALI SM AND THE
COVWON GOOD 16 (1998).

[ FN235]. 1915 Decl aration, supra note 59, at 173-74.

[ FN236]. The Canadi an Soci ety for Teaching and Learning in H gher Education
descri bes teachi ng conpetence to include:



- Content Competence. A university teacher naintains a high | evel of subject
matter knowl edge and ensures that course content is current, accurate,
representative and appropriate to the position of the course within the student's
program of studies.

- Pedagogi cal Conpetence. A pedagogically conpetent teacher conmmuni cates the
obj ectives of the course to students, is aware of alternative instructional nethods
or strategies, and selects nethods of instruction that, according to research
evi dence (including personal and self-reflective research), are effective in hel ping
students to achi eve the course objective.

- Valid Assessnent of Students. G ven the inportance of assessnment of students
performance in university teaching and in students' |ives and careers, instructors
are responsi bl e for taking adequate steps to ensure that assessnent of students is
valid, open, fair and congruent w th course objectives.

Braxton and Bayer's review of the few professional association codes of ethics that
cover teaching shows w despread agreenent anong those codes on these sane
principles. BRAXTON & BAYER, supra note 116, at 140-46.

[ FN237]. Assigned teaching duties include for exanple:

- presenting the subject nmatter of the course as announced to the students and
as approved by the faculty [1970 AAUP St at enent Freedom and Responsibility];

- neeting assigned courses at the designated tines;

- being reasonably accessible to students outside of class; and

- neeting grading and other instructional deadlines set by the college or
uni versity.

[FN238]. 1. to observe confidentiality associated with review of nmanuscripts or
grant applications [Conm ssion on Research Integrity]; 2. not to take or damage the
research-rel ated property of another, to obstruct investigations of m sconduct, or
to obstruct the research of others [Conmm ssion on Research Integrity]; 3. to conply
with all research regul ations [Conm ssion on Research Integrity].
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