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*2 1. | NTRODUCTI ON

The price of freedom has al ways been expensive. [FENL
-Martin Luther King, Jr.-

Freedom has al ways been costly. These costs have sonetines included I[inmtations on
our individual expression, dignity, or liberties. As Louis Menand wites, "Coercion
is natural; freedomis artificial. Freedons are socially engi neered spaces which
parties engaged in specific pursuits enjoy protection fromparties who woul d
naturally seek to interfere in those pursuits. One person's freedomis, therefore,
al ways another's restriction." [EN2]

Wthin the context of the First Amendnent, freedom of speech has not been without
its own price. [FN3] This price is perhaps nore expensive because of the value we
pl ace on the phil osophical and constitutional tenets which guard free speech. [FMN]
These phil osophi cal and constitutional tenets are the very principles and
foundati ons upon which America and its denocratic institutions *3 were founded.
Thus, "freedom' has becone a passionate word, synbolic of denocracy and all that
protects us from governnental tyranny and excessive intrusions. [FN5] Yet, the
tyranni es which cost us our freedomare often subtle. These subtle intrusions into
our homes, places of enploynment, and educational institutions are sonetines
di sgui sed

One subtle intrusion or attack upon our freedomis the threat to uninhibited
di al ogue and free speech in a classroomsetting. This tyranny of censorship in an
educational environment reaches to the very core of our denocratic principles and
the preparation of our citizenry to adequately participate in the Arerican politica
and econonic arenas. As Justice Frankfurter noted in his concurrence in Weman v.
Updegraf f: [EN6]
The process of education has naturally enough been the basis of hope for the



perdurance of our denocracy on the part of all our great |eaders, from Thomas
Jefferson onwards.

To regard teachers in our entire educational system fromthe primary grades to
the university as the priests of our denocracy is therefore not to indulge in
hyperbole. It is the special task of teachers to foster those habits of open-

m ndedness and critical inquiry which al one nake responsible citizens, who, in turn
nmake possi bl e an enlightened and effective public opinion. Teachers nust fulfill
their function by precept and practice; ... they nust be exenplars of open-

m ndedness and free inquiry. They cannot carry out their noble task if the
conditions for the practice of a responsible and critical mind are denied to them

[EN7]

The preparation of our citizenry and the nolding of our |eaders is, therefore, at
the very heart of the rigorous discourse which takes place between col |l ege
professors and their students. |deas central to this exchange include the concept of
academ c freedom and the creation of an academ ¢ environnent which is conducive to
learning and the critical thought process. [FN8] Academic *4 freedom as it relates
to a teacher or instructor, enbraces three basic elenments. These el ements include:

1) an instructor's freedomto conduct research, 2) to publish the related results,
and 3) to openly discuss related subject matter in the classroom [FEN9]

However, there is often a clash between the concept of acadenic freedom and
canpus policies which pronote an educati onal environment free fromintimdation and
coercion. [FN1O] Canmpus sexual harassnment policies are an exanple of policies,
designed to pronote an educational atnosphere conducive to |earning, but which have
cone into conflict with the doctrine of academ c freedom and a professor's in-class

speech. [FN11]

Conservative studies indicate that20 to 30 percent of undergraduate femal e
students experience sone type of sexual harassnment fromat |east one of their
professors or an administrator during their undergraduate years. [FEN12] \Wen
definitions of sexual harassnment are broadened to include sexist remarks and ot her
forns of gender harassnent, the frequency of sexual harassnent anpbng under graduate
woren exceeds 75 percent. [FN13] A 1993 survey of 2,000 doctoral students and 2, 000
doctoral faculty reveal ed that between 15 percent to 40 percent of faculty and
bet ween 5 percent and 35 percent of students surveyed had know edge of soneone who
had been sexually harassed by a faculty menber. [FEN14] The issue of sexua
har assment becones even nore conplicated when the role of the state or a public
university as educator is examned in light of the state's duty as an enployer. In
particular, *5 the need to pronote an efficient and effective | earning environnent
for students free from sexual harassment is arguably in conflict with the state's
need as an enployer to protect a professor's academc freedomin the classroom

[ EN15]

This dil enma can best be illustrated by Cohen v. San Bernardi no Valley Coll ege.
[EN16] Professor Cohen was accused of creating a hostile sexual environment by a
fermal e student due to his use of obscenities in the classroom confrontationa
teaching style, and di scussion of issues such as consensual child sex and articles
he had witten for Playboy and Hustler. [FEN17] Cohen was sanctioned by the coll ege
based upon a recently adopted sexual harassment policy. [FN18] College officials
ordered Cohen to attend a sexual harassnent seninar, warn students of his teaching
style, and nodify his teaching style. [FN19] After an unsuccessful appeal, Cohen
filed suit against San Bernardino Valley College alleging violation of his free
speech rights, academ c freedom and due process. [FN20] Thus, the Cohen case
denonstrates the problemthat postsecondary institutions face as they try to devel op
sexual harassment policies which ensure that students are free fromintimdation and
unr easonabl e di sconfort in the classroomwhile protecting acadeni c freedom and
critical thinking.

I n deci ding whet her Professor Cohen's speech was protected, the district court
focused upon whether his speech was a "matter of public concern.” [FN21] This
anal ysis, conmonly referred to as the Pickering- Connick test, has its doctrina
origin in Pickering v. Board of Education [FN22] and Connick v. Myers. [FN23] Under
t he Pi ckering-Connick test, the court focuses on the governnment as an enpl oyer and



first discerns if the speech in question is of private or public concern. [FN24] If
the public enployee's speech is on a matter of private concern, *6 the speech is
unprotected and the anal ysis ends. [FN25] Thus, the governnment can legally regul ate
purely private speech. However, if the court determines that the speech is on a
matter of public concern, it engages in a balancing test to note if the value of the
controversi al speech outweighs the state's interest in efficiency or in preventing
di sruption to the workpl ace or educational environment. [FN26] The problemw th the
use of the Pickering-Connick test in a postsecondary setting is that it fails to
take into consideration the special role of the governnent as an educat or

Addi tionally, the Pickering- Connick test does not delineate between the educati onal
m ssion of el ementary/secondary education, which includes the transm ssion of a
defined body of know edge and val ues, in conparison to postsecondary education with
its enphasis on devel oping the higher order and critical thinking skills of adult
students. [FEN27

Thus, Part Il of this article discusses the tension between in-class speech and
the need to protect a professor's acadenmic freedomwhile still providing an
at nosphere free from sexual harassnment. Cohen v. San Bernardino Valley Community
College [EN28] is used to set the stage and illustrate the conplexities of the

problem Part Il also provides a brief |ook at encroachnments upon the nodern
postsecondary institution and the inpact of these encroachnents on academ c freedom
Part 111 argues that the Pickering-Connick or "matter of public concern" doctrine,

which is often enployed by courts in reviewing a public university professor's
speech, is an inappropriate starting point for evaluating a hostile environnment
claiminvol ving in-class speech. The Pickering-Connick test was devel oped as an
outgrowt h of a secondary education case involving a teacher's speech outside the

cl assroom and al so "governnment as enployer"” litigation. Therefore, it is argued that
this test fails to take into consideration the state's educational objectives and
hi gher education's distinct culture. Part 111 further discusses the analytica

framework used by various circuit courts in assessing the protection due a
professor's in-class speech and acadenic freedom These cases denobnstrate the

i nconsi stent | egal frameworks used by courts in evaluating the constitutiona
protection to be given a professor’'s in-class speech based on a First Anmendnent
claim

Part 1V includes a discussion of hostile environment clains and the anal ytica
framewor ks used by courts in review ng these cases under Title VIl of the Gvil
Rights Act of 1964 [FN29] and Title I X of the 1972 Educational Amendnents. *7[ FN30]
Part V entails a discussion of the problens with the anal ytical franmeworks used by
the courts in evaluating acadenic freedom and sexual harassnent clainms involving
public colleges and universities and why a new framework is needed. Part V also
outlines a new theoretical framework which takes into consideration the goals of a
public postsecondary institution, the educational needs of students, the pedagogica
ai ms of public postsecondary professors, and the need to provide a classroom
at nosphere free from sexual harassnent. This new franmework is then applied to the
Cohen case to illustrate its application in a postsecondary setting. Finally,
recomendati ons are provided to hel p canpus officials design sexual harassment
policies without infringing upon academ c freedom

I'l. POSTSECONDARY | NSTI TUTI ONS: SECURI NG THE RI GHTS OF FACULTY AND STUDENTS

Public colleges and universities are sinilar to other state agencies in that they
are political entities. As political entities that are dependent upon state
| egi sl atures, private donors, and federal grants, they are heavily influenced by
soci etal forces and changing community val ues. Additionally, because higher
education serves a variety of constituencies, throughout history these
constituenci es have sought to shape its internal policies and educational m ssion
Students, alummi, philanthropists, governnent officials, and taxpayers have used
various political, legal, and econom c avenues to affect curricular choices, hiring
of faculty and staff, and the neasurenent of student outcones. The influence of
various constituencies has often been viewed by those within the acadeny as not only
an encroachment upon faculty and student rights, but also an infringenent upon
institutional autonony and acadenic freedom These external and internal pressures,



however, have their origins in the founding and expansi on of the nodern
post secondary institution

A. A Brief Look: Encroachments Upon the Mydern Postsecondary Institution And
Academ ¢ Freedom

Wth the expansion of the nodern university in the early 1900's, cane the push of
bi g busi ness and the need to fund nore classroons and build | arger institutions.
Faced with the conplexity of building contenmporary coll eges and universities that
functioned nuch |ike corporations, the architects of nodern higher education turned
to state legislatures and private donors for *8 support. [EN31] Wth these donations
cane private and public interest groups and a desire to control instruction, and the
hiring and firing of professors. [FN32

Seeking self-protection, Arthur Lovejoy, a noted Stanford phil osopher and
sevent een ot her academ ci ans, fornmed the American Association of University
Prof essors (AAUP) in 1915. [EN33] The AAUP woul d not only becone a major
pr of essi onal organi zation for college and university faculty but would take the | ead
in drafting a statement on the principles of academ c freedom The AAUP's 1915
Ceneral Declaration of Principles states that the university professor’'s mgjor
responsibility is to society at large and not to the university or board of
governors. [FN34] The 1915 Decl aration further notes that professors should be free
to announce the fruits of experinental ideas both inside and outside the classroom
but with this privilege cones the burden of doing so responsibly. [FN35] The AAUP
al so adopted additional statenments on academic freedomin 1940 and interpretative
commrents in 1970. [EN36] These statenments and principles have often been viewed as a
type of "industry custom by the courts and universities. [FN37

*9 The Depression, two world wars, and the "Cold War" brought new political and
intell ectual pressures to higher education. These pressures nanifested thenselves in
the formof state and private regulation of instructional content and curricul um
O her realities included the onslaught of |oyalty-oath |egislation of the 1930s.
[FN38] Additionally, with McCarthyismand Red Scare fears, universities required
faculty to sign statenments denounci ng conmuni smor |ose their jobs. [FN39] Nationa
security issues and the Cold War with Russia further increased national tension, and
institutions tolerated little diversity of opinion relating to communi sm [FN4Q]

Contenmporary issues, along with external and internal pressures, continue to
interface with the concept of academc freedomand the role of the university in
shapi ng the ideas and the future of our nation within a global comunity. Today,
this debate manifests itself in the formof political correctness and the
"politicization" of the humanities. In particular, the phrase, "politica
correctness," has been used broadly to define "the belief that '"leftist' attitudes
to the problenms of the world have come to dominate the universities, the ideol ogica
fallout of 1960's radicalism and the notion that this attitude [has been]
acconpani ed by a growi ng intol erance of those who [do] not subscribe to the 'correct
world view "D¢ =EQP: 0010¢ =" [FN41l] Oten cited exanples of political correctness
are pressure by femnist and ethnic groups to infuse the acconplishnents,

vi ewpoi nts, and the witings of wonen and persons of color into a curriculumthat
has traditionally been defined as Western or Eurocentric. [FN42] *10 Under this

rati onal e, new university departments such as African American, Chicano, and Wnen's
Studies are viewed as illegitinate and a plan by sone to undercut the quality of

hi gher educati on.

Politicization, the idea that all know edge is political and ultinately furthers
t he goal s of some person or group, inplies that instruction and schol arship shoul d
be undertaken with this goal in mnd and should specifically redress the wongs of
subordinate groups and victins. [FN43] Additionally, another concept which has
cl ashed with the concept of acadenic freedomin the |ast decade is the concept of
"epi stenol ogical relativism" Epistenological relativismis the idea that judgnents
and val ues are not objective or universal. Since there are ultinmately no genui ne
i deal s, epistenol ogical relativismholds that "reason” and "truth" shoul d,
t herefore, be disregarded for historical expressions which focus nore on one's



"perspective, understanding," and "interpretation." [FN44] Schol ars favoring such
views focus on multiculturalism deconstructionism and postnodernism [FN45] Thus,
there is nounting discord between academ ¢ freedom and the dognmas of politicization
epi stenol ogi cal relativism and other rising philosophical tenets regarding the
proper use of the classroomin pronpting these ideas. FN46

The conflict between the role of higher education in shaping the val ues and
vi ewpoi nts of society, and the need for free and deliberative dialogue in the
cl assroom has cone into sharp opposition with the i mage of higher education as the
"mar ket pl ace of ideas." [FNA7] An additional conflict is the tension between canpus
policies, which pronpte an educational environnment free of sexual harassment, and
the freedom of professors to discuss subject natter and teach in a way which
pronmotes a marketplace of ideas. In particular, sexual harassnment guidelines often
clash with the pedagogi cal styles and instructional nethods of college instructors
and a student's right to be free froma hostile sexual environnent.

*11 B. Restrictions on Acadenic Freedomin an Educational Setting

Recogni zing a form of acadenic abstention, the judiciary has often been reluctant
to interfere with higher education decisions and issues involving academ ¢ freedom
[FN48] The Supreme Court, however, has never precisely defined the protection to be
given a college professor's speech within the context of the First Amendnent and the
doctrine of academ c freedom [FN49] Nevertheless, to prove a First Amendnent
violation involving acadenic freedom a professor at a public institution mnust
denonstrate that: 1) his speech is constitutionally protected and 2) the speech was
the notivating factor in the decision to discipline him [EN50]

Noti ng the inportance of academic freedom the Court in Keyishian v. Board of
Regents held that a New York | aw, which required the faculty at the State University
of New York - Buffalo to sign a statement of non- Conmuni st nenbership, was
unconstitutional. [EN51] Justice Brennan in an opinion for the majority wote, "Qur
nation is deeply cormmtted to saf eguardi ng academ c freedom which is of
transcendent value to all of us and not nerely to *12 the teachers concerned."

[ EN52] Al though the concept of academ c freedom had been alluded to in other cases,
i n Keyishian the Court clearly |inked the concept of academ c freedomto the First
Amendnent, thus, laying the foundation for future cases. [FN53

Al t hough the Suprene Court has determ ned that academic freedomis within the
confines of the First Amendnment, educational officials nmay place sone restrictions
on academi c expression in an educational setting. [FN54] Specifically, in Tinker v.
Des Moines School District, the Court held that a school policy banning the wearing
of bl ack arnmbands by students protesting the Vietnam War viol ated students' First
Amendnent freedom of expression rights. [FN55] Despite the Court's denouncenent of
the school policy in Tinker, the Court recognized that school adm nistrators could
pl ace prohibitions on freedom of speech in sone cases. However, the Court noted that
in order to restrict free speech or freedom of expression, the questionable activity
must "materially and substantially interfere with the requirenments of appropriate
discipline in the operation of the school." [FN56

The Court has al so recogni zed that educational institutions have w de discretion
in selecting their course offerings and subject matter. In Hazel wood School District
v. Kuhlneier, the Suprenme Court ruled that high school adm nistrators have "broad
control over their curriculunt and could control the content of a curricul um
prescri bed student newspaper if the control was related to "legitinmate pedagogica
concerns." [FEN57] In Hazelwood a hi gh school principal censored two articles that
had been witten and edited by students in connection with a journalismclass. The
students contended that this censorship violated their First Amendnent right to free
speech. [FN58] In addition, the Court noted that schools have a recogni zed i nterest
i n disassociating *13 thensel ves from speech which interferes with the work or
rights of other students and which is reasonably considered inappropriate or
unsui tabl e for inmature audiences. [EN59] In a footnote, the Court declared that it
was not deci ding what deference is appropriate with respect to school - sponsored
activities in a university or college setting. [EN6O]



Al t hough Hazel wood and Tinker are two Suprene Court cases dealing with student
academ ¢ freedom and censorship in secondary schools, these cases have had i nportant
i mplications for higher education. Hazel wod and Tinker are often used by the courts
in deciding First Amendnent postsecondary issues. [FN61] In particular, these cases
are cited for the proposition that education officials can place restrictions on
speech and expression which interfere with the basic educational mission or which
reasonably relate to ""legitimte pedagogi cal concerns.™

The application of First Amendnent secondary education |aw to postsecondary cases,
i nvol ving al l egations of infringenents upon academ c freedom has led to confusion
Because the Suprenme Court has never determ ned what |egal protection is due a public
col l ege professor's in-class speech, no clearly nanageabl e standard exists. Thus,
conflict exists anbng the circuits as to what appropriate |legal standard shoul d be
used to assess acadenmi c freedomviolation clains in public higher education
classroons. This is a particularly difficult problemas campuses face | awsuits which
chal | enge the enforcenent of "hate speech codes" [FN62] and "sexual harassment
policies" to pronmote diversity and an environnment conducive to | earning. [FN63] The
*14 need to harnoni ze acadenmi ¢ freedomw th an educati onal atnobsphere which pronotes
i ntell ectual discourse, yet, protects students froma hostile environnment is further
illustrated by the Cohen case bel ow

C. The O ash Between Academni ¢ Freedom and Canmpus Hostile Environnent Policies: Cohen
v. San Bernardino Valley College

Cohen, a tenured professor at San Bernardino Valley College (College), was charged
with violating the College's sexual harassnent policy by a fenal e student, Anita
Murillo. [EN64] The Col |l ege, a public comunity coll ege, determ ned that Cohen had
violated its new sexual harassment policy based on the theory of hostile sexual
environnent. [FN65] Specifically, Cohen taught a renedial English class at the
College. Murillo filed a sexual harassnent conplaint with the Coll ege stating that
she was of fended by Cohen's use of profanity and vulgarities and his conments which
she believed were intentionally directed at her and other female students. During
the class, Cohen, using a "confrontational" teaching style, discussed the issues of
por nogr aphy and read several articles aloud that he had witten for Playboy and
Hustler. [FN66] He al so di scussed topics such as canni balism obscenity, and
consensual sex with children as it related to Jonathan Swift's essay, "A Mddern
Proposal ." As a witing assignment, Cohen instructed the class to wite an essay
defini ng pornography. Ms. Murill o asked Cohen for an alternative assignment, and he
refused. [FEN67] Eventually, Ms. Miurill o stopped attending renedial English class and
conpl ai ned about Cohen's statenents and conduct to the Chair of *15 the English
Departnment. [FN68] Subsequently, Ms. Murillo filed a sexual harassnent grievance
agai nst Cohen. [FN69

After a hearing, the Gievance Commttee found that Professor Cohen had viol ated
the Coll ege's policy agai nst sexual harassment by creating a hostile environment.
[EN70] Upon a reconmendation fromthe Gievance Committee, the President of the San
Bernardino Valley College District issued a ruling, finding Cohen also in violation
of the sexual harassnent policy. Both Cohen and Miurillo appealed the finding to the
Board, and a hearing was held. The Board found that Cohen had engaged in sexua
har assnment whi ch unreasonably interfered with an individual's academ ¢ performance
and created an intimdating, hostile, or offensive |earning environnent. [FEN71] The
Board disciplined Cohen by requiring himto: 1) provide a syllabus to students at
t he begi nning of class regarding his teaching style, 2) attend a sexual harassnent
sem nar within 90 days, 3) undergo a fornal evaluation in connection with the
col l ective bargai ning agreenent, and 4) becone sensitive to the particul ar needs and
backgrounds of his students and to nodify his teaching style when it becanme apparent
that he was creating an environnment that inpedes a student's ability to |learn
[ EN72] Cohen was al so warned that further violations would result in suspension or
term nation. [FN73

Cohen filed a lawsuit on February 18, 1994, in the U S. District Court for the
Central District of California under 42 U S.C. Section 1983 agai nst the Col | ege and




various college officials. [EN/4] He also alleged that his First and Fourteenth
Anendnent rights had been violated and that he was being punished *16 for his

cl assroom speech under the sexual harassment policy wthout due notice. He asserted
that his rights to free speech, academ c freedom and due process were violated. The
district court dismssed the suit against the Coll ege educational officials on the
theory of qualified i munity under the El eventh Anmendnent. [FN75] The district court
al so granted sunmary judgnent for the College with respect to Cohen's due process
claimand entered a judgnment agai nst Cohen on his First Amendment Claim [EN/6]

D. The District Court's and 9th Crcuit's Analysis of Cohen

Inits analysis, the district court outlined when the "governnent as enpl oyer" can
preclude an instructor frompublicly expressing his views. Recognizing that in-class
speech by a professor falls under the doctrine of academ c freedom the district
court's framework focused on whet her Professor Cohen's speech could be characterized
as a matter of public concern (Pickering- Connick test). [EN/7] Noting that if
Cohen's speech was a matter of public concern, the court recognized that the state
of California nmust show that his speech "substantially interfered" wi th governnental
duties. [EN78] In denying injunctive relief on Cohen's First Arendnent claim the
district court held that Cohen's profanity was not speech on a matter of public
concern and under Waters v. Churchill, [FEN79] the governnent could prohibit
profanity. However, Cohen's discussions of pornography and ot her sexually-oriented
topics were held to be matters of public concern, and thus, protected speech

FEN80

Havi ng concl uded that the topic of pornography was protected, the district court
then engaged in a balancing test, as outlined in Connick, to deternmine if the
state's legitinate interest in fulfilling its educational m ssion outwei ghed Cohen's
First Anendment interest in free speech. The court reasoned that the College's
interest in effectively educating in the classroom outwei ghed Cohen's interest in
focusing on sexual topics, to the extent that the College only required himto warn
students of his teaching style. [FN81] The district court *17 also stated that the
College's interest was further bolstered by the constitutional inplications of
sexual harassnment. [FN82

On appeal, the Ninth Crcuit Court of Appeals held that the College's sexua
harassnment policy was unconstitutionally vague as applied to Cohen, thereby,
reversing the district court's judgnment. [EN83] The Ninth Crcuit did not address
Cohen's due process claimor the First Arendnent protection due a public college
professor's classroom speech. [FN84] Relying on Broadrick v. Oklahoma, [FN85] the
Ninth Circuit stated that "statutes regulating First Amendment speech nust be
narrowmy drawn to address the specific evil at hand." [FN86] The court then stated
that regardl ess of the college officials' intentions, Cohen was sinply without
notice that the policy would be applied in such a way as to punish his "l ongstanding
teaching style." [FEN87] The court went on to state that the Coll ege's sexua
harassnment policy was unconstitutionally vague, and the sanctioning of Cohen a
"l egal anmbush." [FN88] However, the court did not decide if the College could have
puni shed Cohen's speech if its policy had been "nore precisely construed by
authoritative interpretative guidelines" or if the policy was "clearer or nore
preci se."™ [FN39

[11. THE PI CKERI NG CONNI CK TEST: THE PUBLI C CONCERN DOCTRI NE | N AN EDUCATI ONAL
ENVI RONVENT

In deciding if a public enployee's speech or conduct is due First Amendnent
protection, the Suprenme Court has traditionally applied the "matters of public
concern" doctrine (Pickering-Connick test). This test requires that the enpl oyee's
speech be not on a private concern but on a "matter related to public concern" or a
matter that is of "political, social, or other concern to the comunity." [ENIQO
Courts then apply a balancing test to decide if the public enployee's First
Amendnent interests in the speech at issue outweigh the government's interest in

efficiency. [FN91]



*18 A Balancing A State's Efficiency Interests Against A Public Enployee's Right to
Free Speech

The Pi ckering-Connick test derives fromtwo cases. [FEN92] In the first case,
Pi ckering v. Board of Education, [FN93] Marvin Pickering, a high school teacher, was
di smissed for witing a letter to a | ocal newspaper criticizing a bond proposal and
tax increase to raise school revenue. [FN94] Pickering asserted that the witing of
the letter was protected by the First and Fourteenth Anmendnents. The school system
clainmed that the information in Pickering's letter was erroneous and that Pickering
owed a duty of loyalty and support to his superiors and that "if he nmust speak
publicly, he should do so factually and accurately, comensurate with his education
and experience." [FEN95] The Suprene Court held that Pickering s dismnissal violated
his constitutional rights and focused particularly on whether his letter was of
legitimate public concern. The Court, using a balancing test, weighed Pickering's
interests as a "teacher, [and] as a citizen, in commenting on natters of public
concern, [against] the interest of the State, as an enployer, in pronmoting the
efficiency of the public services it perforns through its enployees.” [FN96] In
reaching its conclusion, the Court stated that Pickering's letter, although
cont ai ni ng erroneous information, did not inpede the perfornmance of his classroom
duties or the regul ar operation of the school. [FN97] Thus, the school systems
interest in limting Pickering's discourse in the public debate was not
significantly greater than its interest in limting simlar contributions by nenbers
of the public at |arge. [FN98

In the second case, Connick v. Meyers, [FN99] the Suprene Court expanded its
hol ding in Pickering. Connick involved the dismssal of Sheila Myers, an Assi stant
*19 District Attorney in New Orleans. Myers circulated an office questionnaire which
asked office workers about participation in political canpaigns and norale. The
Court reasoned that unless It concluded that Myers' questionnaire could be "fairly
characterized as constituting speech on a matter of public concern," it was
"unnecessary for [the Court] to scrutinize the reasons for her discharge."” [FENLOQ]
In other words, the enployee's expression nust be on "any matter of political
social, or other concern to the comunity"” in order to receive a presunption of
First Anendment protection. [FN101] According to the Court, "government officials
should enjoy '"wide latitude In managing their offices, wi thout intrusive oversight
by the judiciary in the nane of the First Amendment' ... when a public enpl oyee
speaks not as a citizen upon matters of public concern, but instead as an enpl oyee
upon natters only of personal interest, absent the nobst unusual circunstances, a
federal court is not the appropriate forumin which to review the wi sdom of a
personnel decision."” [EN10O2] Therefore, if the speech in question is not on a natter
of public concern, the court's analysis ends, and the state nmay regul ate the speech
[FN103] If the court deternines that the speech was on a natter of public concern
it then weighs the state's efficiency interest against the value of the speech
[EN104] In the final analysis, the Court held that Myers' question regarding
political canpaigns was a natter on which the public had a legitinate interest, and
thus, was a matter of public concern. [EN1O5]

After determ ning that one of the questions (political canpaigns) dealt with an
i ssue of public concern, the Court then enployed the Pickering balancing test to
determine if the state's interest in efficiency and preventing insubordi nate speech
out wei ghed Myers' interest in circulating the questionnaire. [FN106] The Court
concluded that the District Attorney's Ofice could censor Myers' actions as acts of
i nsubordi nation which interfered with the efficient operation of the governnent. The
Court al so enphasi zed that sone constitutionally unprotected speech "falls into one
of the narrow ... well-defined classes of expression which carries so little social
val ue, such as obscenity, that the state can prohibit and punish such an expression
by all persons in its jurisdiction." [FN107] In addition, the Court stated that in
situations *20 other than Conni ck, where the enpl oyee's speech nore substantially
i nvol ves matters of public concern, a stronger showi ng of disruption to efficiency
of the operation woul d be needed. [FN108]

In M. Healthy City School District Board of Education v. Doyle, the Supreme Court



hel d that the conduct of Doyle, president of the |ocal teacher's association and an
unt enured public high school teacher, was protected under the First Amendnent.
[EFN109] Doyl e, the teacher in question, did not have his contract renewed after he
was involved in a dispute with | ocal teachers. He was al so accused of making obscene
gestures to students and providing a copy of the principal's nmenorandum on the
teacher dress code to a comunity radio station. The Court stated that whether a
governnental enpl oyee's speech is protected entails a bal ance between interests of
the teacher, as citizen, in comenting upon matters of public concern and the
interest the state as an enployer has in pronoting efficiency. [FN110] According to
the Court, Doyle's |lewd gesture in the cafeteria was not considered protected
speech. However, since Doyle's conduct regarding the nenmorandum was protected
speech, the case was remanded in order to give the Board a chance to prove by a
"preponderance of evidence that it would have reached the same decision" regardl ess
of Doyle's protected conduct. [FN111]

M. Healthy has inportant inplications for the Pickering-Connick test. Under the
Pi ckering-Connick test, the plaintiff initially had the burden of *21 proof in
denonstrating that his dismssal was constitutionally protected. However, M.
Healthy also requires a plaintiff to prove that his speech was a "notivating" or
"substantial" factor in the dismssal. [FEN112] The burden then shifts to the
defendant to show that based on a constitutionally pernissible reason the "sane
deci si on" woul d have been nade to discipline the plaintiff. [FENL13]

Thus, a university professor alleging a First Amendnent or academ c freedom
violation, would have to first prove under the Pickering-Connick test that his
speech was on a "matter related to public concern.” Next, the court woul d bal ance
the professor's interest in the speech at issue against the university's interest in
efficiency. Additionally, under M. Healthy, a professor woul d have the burden of
establishing that his in-class speech was 1) constitutionally protected, and 2) a
"substantial or notivating factor" in his dismssal or sanctioning. The university
then has the opportunity to prove by a preponderance of evidence that it would have
made t he same adverse enpl oynent decision for a constitutionally or legally
perm ssible reason. If the university fails in its burden, the disciplinary neasure
or dismissal is not upheld. [FN114]

The Suprene Court's npbst recent pronouncenent regardi ng the Pickering-Connick test
was in Waters v. Churchill. [EN115] In Waters, the Court held that before a public
enpl oyee can be discharged for unprotected speech, the enployer nust undertake a
reasonabl e investigation in order to evaluate the content of the speech. Inits
eval uation, the governnent nust also in good faith believe the facts upon which it
based its disciplinary neasure. [EN116] Al though the Waters Court did engage in the
Pi ckeri ng- Conni ck bal ancing test, the ""reasonabl e investigation" step by the
enpl oyer is an additional procedural elenment. The new el ement forces courts to
eval uate the public enpl oyee's speech based on facts gathered fromthe enpl oyer's

i nvestigation. [FN117]

Waters involved the dism ssal of a nurse, Churchill, froma public hospital. The
di smi ssal was based on her criticismto another enployee of the hospital's cross-
training policy and the obstetrics department. The conversation was overheard by
ot her nurses who reported Churchill's conversation to her supervisor. Churchill's
supervi sor contended that Churchill was insubordinate, ""knock[ed] the departnent,"
and had said that obstetrics was a "bad place to work." [FN118]

In announcing its decision, the Water's Court stated that the governnent as
enpl oyer has broader powers in censoring speech than does the government as
sovereign in restricting the speech of regular citizens. [FN119] According to *22
the Court, this additional power derives fromthe interest the governnent has as
enpl oyer in carrying out an assigned task both effectively and efficiently.
Therefore, the "governnent's interest in achieving its goals as effectively and as
efficiently as possible is elevated froma relatively subordinate interest when it
acts as sovereign to a significant interest when it acts as enployer." [FN120]

Utimately, the Court noted that Churchill had "produced enough evidence to create
a material 1ssue of disputed fact" regarding the hospital's actual notives in



di smissing her. Particularly, Churchill had criticized the cross-training programin
t he past and hospital nanagenent had shown sone sensitivity toward these previous
coments. Thus, the Court concluded that a reasonable fact finder could have

concl uded that Churchill was fired not because of her disruptive conments to other
enpl oyees, but due to her non- disruptive criticisms of the cross-training program
which were nade in the sanme conversation or criticisns of the program which she had
nade earlier. [FEN121] In light of its reservations regarding the hospital's true
notive, the Court remanded the case for a deternination of which statenents nade by
Churchill were actually protected. [FN122]

Waters has inportant inplication for public enployees and public academc
institutions. In an educational context, Waters raises two essential questions: 1)
how are public colleges and universities to respond if they deemit necessary to
sanction a faculty nenmber or enployee for speech in which the factual statenent is
di sputed, and 2) can colleges and universities sanction faculty nenbers and
enpl oyees for the "potential disruptiveness" that their speech may cause in the
wor kpl ace wi thout violating the enployee's First Anendnent rights? In exam ning the
first question, Waters denonstrates that enployers nust undertake an investigation
as it relates to the disputed statenent in question and that courts in applying the
Pi ckering-Connick test wll look to the "reasonabl eness of the enployer's
concl usions. " [EN123]

*23 Signaling a nove toward greater protection of governmental efficiency and
ef fectiveness, the Court al so concluded that even if Churchill's criticismof the
cross-training programwas on a "matter of public concern,” which was |eft undecided
by the Court, that the "potential disruptiveness of the speech as reported was
enough to outwei gh whatever First Anendnent value it mght have had." [FN124] Thus,
it appears that, based upon their professional experiences, admnistrators and
educational entities may sanction a public enmployee for a statement if they
reasonably believe that the enployee's coments may "potentially interfere" with
university efficiency and effectiveness. Therefore, Waters takes on particul ar
i mportance if a university wi shes to sanction a professor for in-class speech which
the university views as "potentially" disruptive to the |earning environnent.

The Court acknow edged that because the government nust often rely on hearsay, its
personal know edge of a person' s credibility, and other factors that the judicial
process ignores, the governnent's reliance on these "practices [may] involve sone
ri sk of erroneously punishing protected speech.” [ENL25] Nevertheless, in |light of
the significance of academ c freedom it is unclear under Waters how t he Suprene
Court woul d bal ance the efficiency interests of the governnent against the
principles of academ c freedom and a professor's in-class speech

B. Rethi nki ng the Pickering-Connick Test In An Educational Setting

Al t hough Pickering's speech or letter to the newspaper involved speech "outside"
of the classroom the Pickering-Connick test has been used by | ower courts to assess
the protection due a professor's "in-class speech” in the context of an alleged
First Anendment violation and within the context *24 of academnmic freedom The
continued use of the Pickering-Connick test in relationship to in-class speech is
nmost likely due to the fact that public school teachers and university professors
enj oy sone of the sane privileges and have some of the same responsibilities to the
government as do other public enployees. However, the devel opnent of the Pickering-
Connick test is also based upon jurisprudence which has no connection to academ c
institutions. Specifically, In the Connick case, Myers' questionnaire was not
conducted in an educational or instructional setting but a |egal office. [FN126] The
failure to distinguish between these two settings ignores the inportance of academc
freedom and the need for a teacher or professor to exercise broad discretion in
hel ping the state fulfill its unique instructional mssion and in satisfying its
function as educator.

Despite the fact that courts have routinely applied the Pickering-Connick test in
t hese cases, recent case law reflects a new shift in Pickering-Connick jurisprudence
or an evolutionary turn in its application in a public classroomsetting. For



exanple, the First Circuit has utilized an alternative analysis or different

bal ancing test in weighing the value of a teacher's instructional speech in the

cl assroom agai nst an educational institution's (governnent) efficiency interests.
[EN127] Additionally, the Tenth Crcuit has rejected the "matters of public concern
test" as it relates to issues involving in-class speech and the acadenic enterprise.
[EFN128] Wil e noting the inportance of the Pickering-Connick balancing test, the

El eventh Circuit has used additional factors in balancing the value of a professor's
i n-cl ass speech against the efficiency interest of a public university. [FN129]

1. The First Crcuit: Milloux v. Kiley

In Mailloux v. Kiley the First Circuit upheld a district court's ruling regardi ng
the dism ssal of a public school teacher who denonstrated theories relating to taboo
wor ds and phrases by using the word, "fuck." [FEN130] Describing two *25 types of
acadenic freedom the district court held that the teacher's dismssal violated his
due process rights. The first type of academ c freedom defined by the court was a
substantive right to select a teaching method or strategy which serves a
denonstrat ed educational purposes. [FN131] The second type involved a procedura
pronouncemrent agai nst bei ng di snissed for using teaching nethods that were neither
clearly proscribed or which a teacher should not have known [were] proscribed.
[FN132] The district court concluded that Miilloux was carrying out a function that
was a ""vital First Anendnent right." [FN133] Furthernore, in concluding that
Mai | | oux' s di smissal violated his due process rights, the district court focused on
his right to be warned about experinental teaching nmethods that are not in the
public's best interest before discharge. [FN134] Neither the district court nor the
First Circuit Court of Appeals addressed the issue of whether Mailloux's speech was
on a matter of public concern. However, citing Pickering and Tinker, the district
court stated that "the Fourteenth Anendnent recognizes that a public school teacher
has not only a civic right to freedom of speech both outside and inside the
school house, but al so sonme nmeasure of academi c freedomas to his in-classroom

teachi ng. " [FEN135]

In affirmng the district court's decision, the First Circuit cautioned that
present [there is] no substitute for a case-by-case inquiry into whether the
legitimate interests of the authorities are denonstrably sufficient to circunscribe
a teacher's speech." [FN136] However, the First Crcuit also noted that "free speech
does not give teachers a license to say or wite in class whatever they may fee
and that the propriety of regulations or sanctions ... depend[s] on ... the age and
sophi stication of the students, the closeness of the relation between the specific
t echni que used and sonme concededly valid educational objective, and the context and
manner of the presentation."” [EN137]

at

2. The First Crcuit: Ward v. Hi ckey

A 1993 case, Ward v. Hickey, involving the dismssal of a nontenured biol ogy
teacher in Massachusetts, presented the First Circuit with a simlar issue. [FN138]
Failing to be reappointed by the school board, Toby Ward, a teacher in the town of
Bel mont, alleged a violation of her First Amendnent rights. *26 Ward was not
reappoi nted foll owi ng a di scussion with her ninth grade biology class regarding the
abortion of Down's Syndrone fetuses. Following a district court ruling upholding the
school board's action, the First Crcuit affirned the decision based on Ward's
failure to request jury determination on the principle issue in her case,
specifically, the right to notice regarding the controversial teaching nethod.

[ EN139]

Despite the First Circuit's decision in favor of the school board, Ward provides
needed insight into the First Circuit's analysis of First Amendnent issues and in-
cl ass speech. In Ward, the First Circuit focused on three major Suprene Court cases.
[ EN140] Using M. Healthy, the court required Ward to establish her First Amendnent
violation by proving: 1) her discussion of Downs Syndrone fetuses and abortion was
constitutionally protected; and 2) the discussion was a notivating factor in the
decision not to rehire her. Meeting this burden, the burden shifted to the schoo



board to prove it would not have rehired Ward even if she had not nade the
controversial statements. [FN141] G ting Keyishian v. Board of Regents and using an
alternative analysis other than Pickering-Connick, the First Circuit stated that the
school board could regul ate Ward's cl assroom speech if: 1) the regul ati on was
reasonably related to a | egitimte pedagogi cal concern and 2) the school provided
the teacher with notice of what conduct was prohibited. [FN142] Relying upon its

hol ding in Milloux [FN143] and the Supreme Court's ruling in Hazel wood, [FN144] the
First Crcuit reasoned that whether a restriction on speech was "reasonably rel ated
to legiti nate pedagogi cal concerns depend[ed] on, anpong other things, the age and
sophi stication of the students, the relationship between the teaching nmethod and

val id educational objective, and the context and manner of the presentation.”

[ EN145]

The First Crcuit also rejected the district court's reliance upon Perry
Education Ass'n v. Perry Local Educators' Ass'n. [FN146] Using Perry as a nodel, the
district court held that the school board's retaliation against Ward was permni ssible
as long as the board did not suppress the speech based on her viewpoint. [FN147] The
First Circuit distinguished the facts in Perry fromWard. It *27 noted that Perry
dealt with a school system which allowed one teachers' association to use an
i nterschool mailing systemas part of a collective bargai ni ng agreenent without
allowing rival associations to use the mailing system The rival association filed a
suit alleging violation of its First Arendnent rights. In Perry, the Suprene Court
held that the state may reserve public property for its intended use, but may only
regul ate the property 1f the regulation is reasonable and not an effort to suppress
vi ewpoi nts. [FN148] The First Crcuit noted that Perry did not deal with classroom
speech; therefore, it was inapplicable to Ward. [FEN149]

3. The Tenth Circuit: MIles v. Denver Public Schools

The Tenth Circuit, in Mles v. Denver Public Schools, upheld the disciplinary
neasures taken by the school principal against John Mles. [FENL50] Mles, a ninth-
grade teacher, made coments to his class about a runor that two students had been
caught "nmaking out on the tennis court" during lunch. [FN151] Mles stated to his
class, "I don't think in 1967 you would have seen two students making out on the
tennis court." [EN152] The incident that the teacher referred to involved a runor
that two students had been caught having sexual intercourse the previous day. The
parents of the two students caught in the display conplai ned about the discussion of
the runor in class. [FEN153] Mles, who had not w tnessed the incident or confirmed
it, was placed on admnistrative |leave with pay. Mles wote a letter of an apol ogy
to the principal, and after an investigation, a letter of the reprimnd was pl aced
in Mles'" personnel file referencing his poor judgnment in discussing the matter with
his students. Eight nonths after his reinstatenent, Mles filed suit claining a
violation of his freedom of speech and academ c freedom [FN154]

The Tenth Circuit held that the school had | egitinmate pedagogical interests in
exercising control over MIles' classroomexpression and that the school's sanction
was reasonably related to its interests. [FEN155] The court also required Mles to
neet the standards established in M. Healthy. [FN156] Relying primarily on the
reasoni ng in Hazel wood, the court held that school officials may sanction educators
so long as their actions are "reasonably related to legitimte *28 pedagogi ca
concerns." [FN157] The court further concluded that if the school facilities were
not open for "indiscrimnate use by the general public ... the school is not a
public forum [and] school officials may inpose reasonable restrictions on the
speech of students, teachers, and other nenmbers of the school conmunity." [FN158]
Hol ding that Mles' class was not a public forum the Tenth Crcuit rejected the
Pi ckering- Conni ck test. [EN159] Judge Tacha writing for the court stated:

Al t hough the Pickering test accounts for the state's interests as an enpl oyer,
it does not address the significant interests of the state as educator. The Court in
Hazel wood recogni zed that a state's regul ation of speech in a public school setting
is often justified by peculiar responsibilities the state bears in providing
educational services: "to assure that participants |earn whatever |essons the
activity is designed to teach, that readers or listeners are not exposed to materia
that may be inappropriate for their level of maturity, and that the views of the




i ndi vi dual speaker are not erroneously attributed to the school." These
responsibilities warrant application of the standard adopted in Hazel wood for
revi ewi ng regul ati on of classroom speech rather than the Pickering standard for
review ng regul ati on of speech in a nore general public setting. [FNL60]

The Tenth Circuit held that MIles also had no constitutionally protected academ c
freedomright related to the substantiation of a runmor in the classroom [FEN161] The
court reasoned that the Suprene Court had recognized a "university's" right to
academ c freedomin Regents of the University of California v. Bakke, [FNL162] but a
university's right to academic freedomis distinguishable froman "individual" right
to academ ¢ freedom [FN163] Relying upon Parate v. *29 Isibor, [FN164] the court
noted that only the Sixth Crcuit had recognized an individual right to academc
freedomunder linmited circunstances. [FENL65] In order to trigger this individua
right, the school adm nistration's actions would have to create a "pall of
ort hodoxy" over Ml es' classroom expression. [FN166] The Tenth Circuit found no such
""pall of orthodoxy" over the classroom [FN167]

4. The Eleventh G rcuit: Bishop v. Aronov

In Bishop v. Aronov the Eleventh Circuit held that a restriction by the University
of Al abanma on Professor Bishop's in-class speech was not a violation of his freedom
of speech or the Establishment C ause. [FEN168] Professor Bishop taught physiol ogy
and di scussed his personal religious philosophy during class. Bishop coomented to a
group of students, "I try to nodel ny life after Christ, who was concerned with
people, and | feel that is the wisest thing | can do. You need to recognize as ny
students that this is ny bias, and it colors everything that | say and do. If that
is not your bias that is fine." [FN169] Professor Bishop al so organi zed after-cl ass
neetings with students and others in which he discussed "Evidences of God in Human

Physi ol ogy." [EN170]

After students conplained to the Departnent about Bishop's comments, the
Uni versity of Al abama sent Bishop a letter reaffirmng its commtnent to acadenic
freedom and freedom of religion but warning that sone of his actions were
unwarranted at a public institution and should cease. Bishop filed a conplaint with
the district court asserting that his free speech and free exercise of religion had
been violated. [FN171] The district court concluded that the nmenorandum was overly
broad and vague and that the classroomconstituted a "public forunf where professors
and students could interchange ideas. The district court also held that Professor
Bi shop' s conduct had a secular effect and did not anobunt to an establishnent of

religion. [EN172]

In its opinion, the Eleventh Circuit, relying on Hazel wood, reversed the district
court's decision. Reasoning that public universities and high schools are sinilar
the court stated that reasonable restrictions can be placed on in- *30 cl ass speech
[FN173] The Eleventh Circuit also concluded that the classroomwas not a public
forum since the classroomwas reserved for its intended purposes and not open to the
general public during instructional tine. [EN174] Finally, the Eleventh Circuit
determ ned that since the state had an interest as an enployer in regulating the
speech of its enployees, there nmust be a bal ance between the interests of the
teacher, as a citizen, in commenting on matters of public concern and the state, in
pronoting efficiency. The court also stated that the Pickering test ("nmatters of
public concern" doctrine) was the begi nning point of the analysis because of the
bal anci ng suggested. [FENL175] Despite this recognition, the Eleventh Crcuit did not
engage in the balancing test outlined in Pickering but based its decision on the
admnistration's right to regul ate expressi ons which are of a legitinmate pedagogica
concern as expressed in Hazel wood. [FN176] Basically, the court developed its own
nmulti-factor test utilizing Hazelwood. First, the court stated that in | ooking at
the context of the speech in the classroom it nust consider the "coercive effect
upon students that the professor's speech inherently possessed and that the
University may wish to avoid." [FNL177] Secondly, the court considered the
university's position as a public enployer "which may reasonably restrict the speech
rights of enployees nore readily than those of other persons."” [EN178] Thus, the
court considered "the University's authority to reasonably control the content of



its curriculum and that the professor's in-class speech mght possibly give the
"appearance of endorsenent by the university." [FN179] Relying on Keyishian, the
court further considered the "strong predilection for academ ¢ freedom as an adj unct
of the free speech rights of the First Amendnent." [FN180] Bal ancing these factors,
the court concluded that the "University's interests in the classroomconduct of its
professors [were] sufficient ... to warrant the reasonable restrictions it [had]

i nposed on Dr. Bishop." [FN181

V. TITLE VII AND TITLE I X ASSESSI NG HOSTI LE ENVI RONVENT SEXUAL HARASSMENT
CLAI M5

Title VII of the Cvil R ghts Act of 1964 prohibits discrimnation on the basis of
race, color, religion, sex, or national origin. [FN182] Equal Enploynent *31
Qpportunity Commi ssion (EEOC) guidelines further detail requirenments that al
enpl oyers, including colleges and universities, nust abide by in nmaintaining a
wor kpl ace free of sexual harassnent. The EECC recogni zes two types of sexua
harassment: 1) quid pro quo and 2) hostile environment. [FEN183] Quid pro quo sexua
harassnment involves "[u] nwel cone[d] sexual advances, requests for sexual favors, and
ot her verbal or physical conduct of a sexual nature ... when 1) subnission to such
conduct is made explicitly or inmplicitly as a termor condition of an individual's
enpl oyment, [[and] 2) submission to or rejection of such a conduct by an individua

is the basis for enploynent decisions affecting [the] individual." [FEN184] The
second type of sexual harassment, hostile environnment, involves unwel coned sexua
advances or "such conduct [which] has the purpose or effect of unreasonably
interfering with an individual's work perfornmance or creating an intimdating
hostil e, or offensive working environment." [FN185] Sexual harassnent charges in
hi gher education may invol ve both quid pro quo and hostile environnment. [FN186]
However, in ternms of acadenic freedomand in- class instruction, hostile environnent
sexual harassment is the nore elusive or difficult to define. [ENL87]

*32 A Title VII and Hostile Environnent d ains

In order to succeed in a hostile environnent claim the Suprene Court held in
Meritor Savings Bank v. Vinson that the conduct and/or speech must be ""severe or
pervasive" to alter the conditions of enploynent and create an abusi ve worki ng
environnent. [FN188] In Meritor a femal e bank enpl oyee, Mchelle Vinson, filed suit
agai nst her enployer charging that her supervisor nmade unwel cone denands for sexua
favors, fondled her in front of her coworkers, exposed hinmself to her, and forcibly
raped her on several occasions. Vinson stated that she had participated in the
sexual acts fearing | oss of her job. Her supervisor, Sidney Vinson, denied the
al l egations. [FEN189] The Court rejected the defendants' argument that Title VII
covered only conduct that resulted in tangible or economc harm Basing its decision
on EECC gui delines defining "hostile environment," the Court held that no tangible
econom c injury was necessary to establish an actionable claimof sexual harassment
so long as the harassment was "sufficiently severe or pervasive" to alter the
conditions of the victinms enploynent and create an abusi ve worki ng environnent.
[EN190] The Court, therefore, concluded that unwel coned sexual advances coul d
i nclude "voluntary" participation by the victimin the acts. [FN191]

The Court later clarified the standard for establishing an actionable hostile
environnent claimin Harris v. Forklift. [FN192] The Court rejected a Sixth Crcuit
ruling that plaintiffs had to prove that they had suffered severe psychol ogi cal harm
in order to establish a hostile environnent claim In its ruling, the Court held
that the plaintiff need only denonstrate that the conduct was severe or pervasive
enough to create an objectively hostile environment to a "reasonabl e person.”

[ EN193]

The plaintiff in Harris sued her former enployer, Forklift Systems, alleging that
t he sexual coments and conduct of the company's president created an "abusive
wor ki ng environment” in violation of Title VII. [FN194] In determining if the
envi ronnent was hostile, the Court cautioned that the foll owi ng circunstances should
be considered: 1) the severity of the conduct; 2) frequency of the discrimnnatory



conduct; 3) whether the conduct was physically *33 threatening or humiliating or
sinmply an of fensive utterance; and 4) whether the conduct unreasonably interfered
with the enpl oyee's work performance. [FN195]

In holding that a female I RS enpl oyee was the victimof hostile environnment sexua
harassnment, the Ninth Circuit in Ellison v. Brady used a "reasonabl e wonman"
standard. [FEN196] Ellison was subjected to harassi ng notes and sexual advances from
a co-worker. The Ninth Crcuit in adopting a "reasonable victini standard stated
t hat by exam ni ng whether a "reasonabl e person” woul d engage in the conduct m ght
condone di scrimnatory behavi or which night have becone custom The court,

t herefore, adopted a "reasonabl e woman" standard, choosing to anal yze harassnent
fromthe victinmis perspective. The Ninth Crcuit stated that such an analysis
requi red an understanding of the different perspectives of both nmen and wonen.

[ EN197]

Al t hough Meritor, Harris, and Ellison are Title VIl hostile environment cases set
in an enpl oynent environment, the principles and standards set forth in these cases
are relied upon by the courts in assessing Title |IX sexual harassnent cases. In
particular, |lower courts and education policymakers utilize the principles from
t hese cases in evaluating campus guidelines and in deternmining if the conduct in
guestion is "severe and pervasive" enough to affect the educational and working
condi tions of students and enpl oyees. [FN198]

In a postsecondary setting, where di chotonmous forces and divergent viewpoints
clash daily, the line between confrontational instructional methods and critica
i nqui ry which mask thensel ves as sexual harassnent can be thin. [FEN199] In
tailoring their policies to neet the requirenents of Titles VII and I X, the thin
line between | egitinmate pedagogical techniques and illegitimte nmethods has been
increasingly difficult for colleges and universities to discern. [EN200] This
difficulty manifests itself as postsecondary institutions investigate and respond to
charges of hostile environment. In responding to charges by students, investigators
and educators, who often sit in judgnment of their peers, are asked to deternmine if
t he conduct conpl ai ned of was "severe" and "pervasive" to affect the performance or
academ ¢ outcone of students. Therefore, the question beconmes do the | ega
paranmeters require that the questi onable conduct be "severe" and "pervasive" to an
obj ective "reasonabl e person,"” or is the standard nore subjective as in a
""reasonabl e wonman," or "reasonable victin standard? The courts have applied
various standards, *34 including the "reasonable student" standard or a
"sophistication of adults" test in the context of education. [FN201] In particul ar
the district court in Silva v. The University of New Hanpshire held that the
uni versity's sexual harassnent policy was not reasonably related to the legitinate
pedagogi cal purpose of providing a congenial "academ c environnent." The court
stated that the university's policy was strict inits standard and failed to take
into account the nation's interest in academ c freedom [FN202] The University of
New Hanpshire di sm ssed Professor J. Donald Silva, a tenured conmunications
instructor, for violating its hostile environnment policy. Silva had used a sexua
nmet aphor invol ving sexual intercourse to describe the concept of "focusing" to his
technical witing class. [FN203] In denpnstrating how a good definition conbines
general classifications with netaphors, Silva stated, "Belly dancing is like jello
on a plate with a vibrator under the plate." [FEN204]

After a university hearing and appeal to the president and board, Silva filed suit
charging that his First Arendnent right to freedom of speech and Fourteenth
Amendnent right to due process were violated. [FN205] The district court ruled that
Silva's in-class speech was not sexual and that the university failed to provide
Silva with notice regarding the use of the sexual harassment policy as it related to
sanctioning his in-class speech. [FN206] The court al so used the Pickering-Connick
test and concluded that Silva's speech dealt with matters of public concern. [FN207]

In assessing the sexual harassnent claim the Silva court, despite its reference
to the Pickering-Connick doctrine, focused on the test used by the First Circuit in
Mai | [ oux. [EN208] Pointing out that the Mailloux test is consistent with the
Hazel wood requirement, the district court stated: "It stands to reason that whether
a regulation is reasonably related to | egitinmate pedagogi cal concerns wll depend



on, anmong ot her things, the age and sophistication of the students, the relationship
bet ween t eachi ng method and valid educational objective, *35 and the context and
manner of presentation."” [FN209] The court then noted that the students at issue in
this case were exclusively adult college students; accordingly, they are presunmed to
have acquired the "sophistication of adults.” [FEN210] Although little else is
provided in the Silva case regarding the "sophisticated adult standard,"” it appears
that the district court utilized sone formof a ""reasonable adult student" standard

in Silva. [FN211]

B. Title | X and Hostile Environnment C ains

Title I X of the 1972 Educational Amendnents provides that no person in the
"United States shall, on the basis of sex, be excluded fromparticipation in, be
deni ed the benefits of, or be subjected to discrimnation under any educati ona
programor activity receiving Federal financial assistance." [FN212] Title IX
actions cannot be brought agai nst individuals but only against institutions such as
school s, rel ated boards, and colleges or universities. [FN213] In 1993, the U S.
Depart ment of Education's Ofice of Cvil R ghts, which is statutorily charged with
enforcenent of Title I X, interpreted Title I X to be analogous to Title VII. [FN214

Title | X does not specifically afford an individual protection against hostile
envi ronnent sexual harassnment. However, in 1992 the Suprene Court decided Franklin
V. Om nnett County Public Schools, a Title | X case involving a femal e student who
sued a Georgia school systemfor sexual harassment. [FN215] The student charged that
a nal e teacher had nade sexual advancenents toward her, kissed her, tel ephoned her
at home on three occasions asking for a date, and had forced her to engage in sexua
intercourse with himin his office. *36[ FEN216] The Court reasoned that Title IX
required the Gu nnett County School District to refrain fromdiscrimnating on the
basis of sex. [EN217] The Court held that under Title I X a student could maintain a
sexual harassment clai magainst a school system [FN218] The Court further stated
that the sane reasoning applies to "students and teachers" as does ""supervi sor and
subordinate.” [FN219] Additionally, the Court held that, although Title I X did not
specifically provide for nonetary danmages as a renedy, nonetary danmages coul d be
awarded under Title | X. [EN220]

Citing Meritor, [FN221] a California district court held in Patricia H v.
Berkel ey Unified School District [FN222] that three ninors could establish a Title
| X sexual harassnent clai magainst the school district based on Title VII theory.
Over the course of a year, the three fenmale students were allegedly involved in a
romantic relationship with their band teacher, M. Hanmilton. Wile on a school -
sponsored trip to Lake Tahoe, one student stated that Hamilton forced her to handl e
his genitals and made lewd remarks to her. [FN223] Hamilton also admtted entering
the student's roomat her honme and ""stroking and tickling her." [FN224] Two ot her
students later accused Hamilton of simlar nolestations. [FEN225

A maj or question before the California district court in Patricia H was whet her
one of the students, Jackie H, was subject to a hostile environnent because Jackie
H still encountered Hamilton in her everyday activities at school. Jackie H stated
that she feared encountering M. Hanilton and often fled the school grounds. [FN226]
School officials did suspend Hamlton briefly, but after reinstatenment, advised
Jackie H's nother to nove her *37 daughter to another school. [FEN227] Adopting the
"reasonable victim' standard articulated in Ellison, the court stated that the
guesti on of whether a "reasonable female student” would find Hamilton's nere
presence created a hostile environnent, is one for the jury. [EN228] However, the
court noted that EECC guidelines urge that the age of the victim frequency,
duration, severity, and scope of the acts of harassnent; and nature of context of
i ncidents be considered in using a "reasonable victini' standard. [FEN229] Thus, the
court adopted a "reasonabl e student” standard in deciding if a plaintiff has
established a hostile environment claimunder Title I X. [FEN230]

The Gwinnett and Patricia H decisions opened the door for students to file
simlar hostile environment clainms against universities using Title I X. Al though
Title I X hostile environnent clainms have rarely been litigated at the postsecondary



level, future litigation based on Title I X will probably become nore preval ent.
Furthernore, recent Title | X decisions regarding hostile environment clains serve as
warnings to colleges and universities that failure to adequately respond to
constructive or actual notice of sexual harassnent could bring tough penalties and
sanctions by the courts. [FN231

V. TOMRD A NEW ANALYTI CAL FRAMEWORK: | NCORPCRATI NG THE ELEMENTS OF A HOSTI LE
ENVI RONVENT CLAI M AND THE LEQ TI MATE PEDAGOG CAL CONCERNS TEST

In determ ning the protection due a university professor's in-class speech, the
courts have relied heavily on cases dealing with secondary education. [FN232
Al t hough public postsecondary and secondary education have conmon *38 goals, the
courts have failed to distinguish between cases involving "student acadenic freedont
and "faculty academ c freedont issues. [FEN233] This point is crucial because
faculty need greater latitude in the area of academ ¢ freedomdue to the need to
devel op flexible instructional nethods which benefit all students. Students,
however, do not have this critical task. [FN234] Additionally, elementary/secondary
education is concerned with the training of mnors; yet, higher education focuses on
the preparation of |ess inpressionable mnds. For exanple, certain words and
subj ects may be derogatory to wonen and persons of color. Although these terns and
subj ects are offensive, within the proper context such as a discussion of hate
speech, they are an appropriate formof intellectual discussion at the coll ege
I evel . Intense and explicit discussions of such topics, however, nmay not be
appropriate for less mature students. Judge Hill's concurrence in Martin v. Parrish
[ EN235] provides a good synopsis of why courts nust give significant weight to the
di fferences between el enentary/secondary school and postsecondary instruction. Judge
HI1l wites:

The largest problemin nmy viewwith the majority's extension of cases |ike

Bethel and Pico is that the majority does not give sufficient weight to the
di fferences between the high school instructional setting involved in the cases it
cites, and the college instructional setting involved in this case. The purpose of
education through high school is to instill basic know edge, to lay the foundations
to enabl e a student to |l earn greater know edge, and to teach basic social, noral,
and political values. A college education, on the other hand, deals nmore with
chal l enging a student's ideas and concepts on a given subject matter. The coll ege
at nosphere enabl es students to rethink their views on various issues in an
intellectual atnosphere which forces students to analyze their basic beliefs. Thus,
hi gh school is necessarily nore structured than coll ege, where a nore free-wheeling
experience is both contenplated and needed. What mi ght be instructionally
unacceptabl e in high school nmight be fully acceptable in college. [FEN236]

Furthernore, even though both secondary and postsecondary institutions have as
their goals the dissem nation of know edge, they differ. The prinmary *39 ai m of
hi gher education is the "discovery" and "inprovenent" of know edge, theories, and
intellectual principles. [FN237] As the Suprenme Court articulated in Keyishian

Qur nation is deeply comritted to safeguarding acadenic freedom which is of

transcendent value to all of us and not nerely to the teachers concerned. That
freedomis therefore a special concern of the First Amendnent, which does not
tolerate aws which cast a pall of orthodoxy over the classroom The vigilant
protection of constitutional freedons is no where nore vital than in the community
of Anerican schools. The classroomis the nmarketplace of ideas. The nation's future
depends upon | eaders trained through wi de exposure to that robust exchange of ideas
whi ch di scovers truth out of a multitude of tongues, [rather] than through any kind
of authoritative selection. [FN238

Therefore, since colleges nmust provide a nore flexi ble educational setting which
all ows for open and robust debate, the courts nust rethink the analysis used in
assessi ng sexual harassnment policies which clash with speech in the classroom

The Pickering-Connick test or "matters of public concern doctrine" is an
ineffective way to deternine if a professor's in-class speech creates a hostile
sexual environnent or is due constitutional protection. [FEN239] In Mles the Tenth
*40 Circuit noted that the Pickering-Connick test does not account for the



significant interests of the state as educator. [FN240] In Mles, the Tenth Crcuit
al so noted that the state's regul ation of speech in a public education setting is
justified by the unusual responsibility the state has in assuring: 1) students

| earn, 2) students are not exposed to material inappropriate for their age, and 3)
the viewpoi nts of school officials or speakers are not erroneously attributed to the
school . [FN241] Thus, the Tenth Crcuit adopted the legitimte pedagogi cal concerns
test in Hazel wood. [FN242] The test articulated by the Suprenme Court in Hazel wood
was whet her the school's restriction upon the content of a student newspaper was
"reasonably related" to "legitinmte pedagogi cal concerns." FN243

Nevert hel ess, the Tenth Circuit did not distinguish between the academ c freedom
rights of the public school teacher in Mles as opposed to the academ c freedom
interests of the public school students in Hazel wood. Although students have
academ c freedom teachers should be given greater protection because of their
special role in the delivery of content and pronoting critical debate. Both courts
failed to adequately consider the inportance of this broad discretion

Li ke school officials, faculty nenbers also have "l egiti mate pedagogi cal"
interests of their own. The delivery of course content by faculty denmands a certain
| evel of artistic |icense (freedom of expression) which is due special First
Amendnent protection. As noted in State Board of Conmmunity Colleges v. O son
[ EN244] courts, relying on Keyishian, [EN245] have recogni zed that public education
teachers have a constitutionally protected right to select a "particul ar pedagogi ca
net hod for presenting the idea-content of a course, as long as the course is part of
the official curriculumof the educational institution and the teachi ng nethod
serves a denonstrabl e educational purpose.” [FN246

It is often true that the interest of the teacher nust yield to the interests of
the school or college. However, the Pickering-Connick test does not adequately *41
provi de guidance to the courts in determ ning when a teacher's legitimte
pedagogi cal concerns or interests should yield to the |egitimte pedagogi ca
concerns of an acadenmic institution. It also does not address issues of acadenic
freedom the state's special role as educator, and el enents of a sexual harassnent
claim

Furthernore, although the university as a governmental enployer is inplicated by
the very nature that it enploys faculty, college faculty also fulfill instructiona
tasks, foster intellectual inquiry, and help the state in its educational m ssion
t hrough principles of shared governance. No other public enployees have such a
charge or special mission. Although key information can be gl eaned from cases
i nvol ving the "governnment as enployer," these cases do not take into consideration
the unique role of the state as educator and its role in fashioning the "marketpl ace
of ideas." [FEN247] As recognized by the court in Patricia H., the distinctions
bet ween an academ c environment and the workpl ace "serve only to enphasize the need
for zeal ous protection against sex discrimnation in the schools." [FN248] Witing
for the Patricia H court, Judge Orick stated:

[ T]he inportance and function of environment is different in academ a than in
the workpl ace....A nondiscrimnatory environnent is essential to nmaxi num
intellectual growth and is therefore an integral part of the educational benefits
that a student receives. A sexually abusive environment inhibits, if not prevents,

t he harassed student from devel oping her full intellectual potential and receiving
the nost fromthe academic program... The student- faculty relationship enconpasses
a trust and dependency that does not inherently exist between parties invol ved

[ enpl oyer/ enpl oyee] in a sexual harassment claimunder Title VII. [FN249

The Court in Waters stated that the "governnent as enployer" derives its
addi ti onal power because of its interest in carrying out a particular assigned task
both effectively and efficiently. [EN250] However, in an educational context, the
"governnent efficiency” paradi gm does not work well w thout considering the basic
principles of acadenm c freedom and the governnent's unique role in protecting the
mar ket pl ace of ideas. In Connick, the Court stated:

We reiterate, however, the caveat we expressed in Pickering: Because of the
enornous variety of fact situations in which critical statenents by [ [teachers and
ot her] public enpl oyees may be thought by their superiors ... to furnish grounds for



di smissal, we do not deemit either appropriate or feasible to attenpt to lay down a
general standard agai nst which all such statements may be judged. [FN251]

*42 The Pickering-Connick test nmust, therefore, be restructured in order to consider
the special role of a professor in the classroomin comparison to other governmenta
enpl oyees. I n other words, when assessing a First Anendnent claim the court nust
give significant weight to the range of enploynent functions that public teachers
and professors performin the classroom As noted in Scallet v. Rosenblum [FEN252]
courts nust:

consider the [university's] educational mandate. On the other hand, the court
must consider the [professor's] status as instructor at an institution of higher
education. In the latter regard, the court nust, give weight to the nature of the
enpl oyee's job in assessing the possible effect of his action on enpl oyee noral e,
di scipline or efficiency. In so doing, it nmust recognize that such effect may vary
with the job occupied by the enployee. In analyzing the weight to be given a
particular job in this connection, non-policymaki ng enpl oyees can be arrayed on a
spectrum from uni versity professors at one end to policenen at the other. [FN253

When the government acts as educator, the concept of acadenic freedomis an integra
part of its educational mssion; and thus, the concept of academc freedomis tied
directly to governnmental efficiency interests. In a postsecondary setting, the
efficiency interest is also linked to whether faculty, as state enployees, utilize
reasonably | egitimte pedagogi cal nethods to pronote effective student |earning. The
government's efficiency interest as educator Is, therefore, central to its need to
foster critical thinking and reflective thought. Thus, in evaluating a First
Amendnent claiminvolving a professor's in-class speech, a better test is needed

whi ch takes into account the unique role of educational institutions as essential

pl aces in the maintenance of denocracy and the evol ution of ideas.

A. The Legitinmate Pedagogi cal Concerns Test

Traditionally, under the Pickering-Connick test, the court must first determ ne
whet her the restricted speech addresses a natter of public or private concern. If
the subject matter addresses a purely private concern, the court usually has no
right to interfere with an enployer's sanction. [EN254] In Connick, the Court noted
that in determ ning whether an enpl oyee's speech is on a matter of public or private
concern, the analysis turns on whether "an enpl oyee *43 expression cannot be fairly
considered as relating to any matter of political, social, or other concern to the
conmuni ty. " [FN255] However, when evaluating a First Anendment cl ai mbrought by a
public university professor involving in-class speech and a hostile environnent
claim courts nust rethink current Pickering-Connick jurisprudence. A different
test, which I will refer to as the "legitimte pedagogi cal concerns"” (LPC) test, is
needed in order to address key educational and governnental interests such as: 1)
the need to engage students in robust dial ogue and develop critical thinking skills
and new theories, 2) the unique educational mssion of the state as educator, 3) the
role of faculty in designing and devel opi ng instructional nethods which foster
| earning and intellectual discovery for different students, and 4) the need to
mai ntain a classroom which is conducive to learning and free froma hostile sexua
envi ronnent .

In adapting the Pickering-Connick test, the courts should no | onger focus on
whet her the professor's in-class speech was on a matter of public concern. Under the
LPC test, the paradigmshifts fromthe usual Pickering- Connick (matters of public
concern) doctrine. The question becones whether the questionable speech addresses a
matter of "private concern" or is "reasonably related to a legitinate pedagogi ca
concern” which is "germane to the subject matter." Thus, issues involving the
"l egiti mate pedagogi cal concerns" of the professor are substituted for the "matter
of public concerns” analysis. If the court determnes that the professor's in-class
speech is on a matter of private concern, then the inquiry ends and the university
may sanction the speech.

However, if the court determines that the professor's in-class speech "reasonably
relates to a legitinmte pedagogi cal concern” which is "germane to the subject



matter," there is a presunption that the professor's in-class speech is protected.

[ FN256] For exanple, teaching different societal viewpoints toward premarital sex in
a Gender and Psychol ogy cl ass woul d be reasonably related to a legitimte
pedagogi cal concern which is germane to the subject of gender. Al so, a teaching
strategy or pedagogi cal nethod which forces students to "aggressively" contrast
various societal values relating to gender and prenarital sex, nay nmake sone
students feel unconfortable. However, wi thout nore the professor's aggressive
teaching style and pursuit of this topic would nost likely receive a presunption of
protection under the LPC test.

Furthernore, a professor's "legitimate pedagogi cal concerns" involve freedom of
expression in terns of teaching style. An instructor's |legitimte pedagogi ca
concerns, therefore, include the interest that a professor has in using a reasonably
ef fective instructional nmethod to engage students with differing *44 academc
abilities and devel opnental levels in |earning and debate. As noted in Mill oux,
acadeni c freedomincludes a "substantive right to select a teaching nmethod [or
strategy] which ... serves a denonstrated educational purpose.” [EN257] Thus,

di scussions of a teacher's legitinate pedagogi cal concerns nust | nclude ideas
central to the concept of freedom of expression, particularly as they relate to
faculty interests in perfecting their craft and the art of teaching.

Wirking fromthe presunption that the professor's speech is protected, the court
t hen bal ances the legiti mate pedagogi cal concerns of the professor against the
| egi ti mat e pedagogi cal concerns of the college or university. Specifically, the
court bal ances the interests of the professor in using legitinmte pedagogi ca
nmet hods and in comenting on matters germane to the subject nmatter against the
university's interest in protecting students froma sexually hostile environnent in
the classroom This bal ancing incorporates the university's efficiency interest as
it relates to protecting its educational m ssion, making sure statenents nmade by
professors in-class are not erroneously attributed to the educational institution
the university's right to ultinmately control the curriculumin the classroom and
its interest in maintaining classroons that are conducive to |earning.

In bal ancing the professor's interests against the university's interest, the
court considers the test set forth in Meritor as it relates to the sanctioning of a
professor's in-class speech under a hostile environment sexual harassment policy.

[ EN258] First, the court asks if the professor's conduct was "severe and pervasive"
enough to interfere with a "reasonable adult student's" ability to | earn or academnc
performance. As noted in Patricia H, Milloux, and Silva, the court also considers
the "totality of circunstance"” in evaluating if a "reasonable adult student” woul d
find that the professor's conduct created a hostile environment. [EN259] Therefore,
a student's age, sex, sophistication, and maturity should be taken into

consi deration, along with the educational |evel (graduate or undergraduate),
frequency, duration, and nature of the conduct in question. If the court determ nes
that the professor's conduct was "severe and pervasive" as to constitute a hostile
sexual environnent to a reasonable adult student, then the university's interests in
promoting efficient and effective | earning out weighs the professor's interests in
using legitimte pedagogi cal nethods and in comrenting on Issues gernmane to the
subject matter. If the speech or conduct is not considered severe and pervasive
enough to interfere with a reasonable adult's academ c performance, then the
professor's pedagogi cal interests outweigh the college's efficiency interest.

*45 Finally, the court nust determ ne whether the professor would have been
sanctioned "but for" the protected "in-class" speech or conduct. As set forth in M.
Heal t hy, [FN260] in asserting a First Anendment violation, a professor sanctioned
for creating a hostile sexual environnent in the classroom nust denonstrate: 1) that
his speech was constitutionally protected and 2) the speech was the notivating
factor in disciplining him [FN261] In justifying the restriction, the defendants
(state/college) may as a defense denonstrate that they woul d have nade the "sane
deci si on" absent the protected in-class speech or conduct. Therefore, the defendant
woul d have to denobnstrate that it would have di scharged the professor for a
constitutionally or legally perm ssible reason. [FN262]

Al t hough not part of the legiti mte pedagogi cal concerns test, courts would al so



have to deternine if the college's sanction was "reasonably related" to its interest
i n exercising reasonable control over the professor's classroom expression. [FN263
Anot her inportant factor to be considered is whether the faculty nenber received
notice that his or her teaching methodol ogi es and in- class speech could constitute
a violation of the canpus sexual harassnent policy.

B. Striking the Bal ance: Application of the Legitimte Pedagogi cal Concerns Test to
t he Cohen Case

Using the | egitimte pedagogi cal concerns test, the court would first ask if
Cohen's in-class speech and conduct (instructional nethod) was on a matter of
“private concern" or "reasonably related" to a "legitinate pedagogical" concern
which is "gernmane to the subject matter." [FEN264] The court record does not indicate
t hat Prof essor Cohen used profanity to denpnstrate any particular type of witing or
English related concept which served a valid educational objective. [FN265] Al so, as
noted i n Hazel wood, schools have a recogni zed interest in disassociating thenselves
from speech which interferes with the work or rights of others or that is
unr easonabl y consi dered i nappropriate. [FN266] Thus, indecent |anguage and profanity
may al so be regulated in the schools. [EN267] A jury would nost likely find that
profanity, in this instance, is not reasonably related to any |egitinmte pedagogica
concern germane to the subject matter of renedial English. Therefore, Cohen's
profanity would probably not survive the LPC test.

*46 Plaintiffs in Cohen's situation would likely assert that English professors
are usually given lots of discretion and artistic license in choosing subject matter
and material. However, a jury is unlikely to believe that "intense" and "in-depth"
di scussi ons of pornography, Playboy and Hustler articles, and consensual child sex
are reasonably related to |legitimte pedagogi cal concerns or appropriate for
renmedi al English instruction. Therefore, based on the facts of this case, Cohen's
i n-class di scussions of consensual sex with children, as it related to Jonathan
Swift's, "A Mddest Proposal,” and his in-class discussions of any of his Playboy or
Hustler articles would al so be unprotected. A credible argunment that could be
advanced by Cohen is that a fine |ine exists here between legitinate discussions of
controversial topics which are to "shock students"” in order to force themto think
and those which are coercive and intimdating. Nevertheless, it is likely that a
reasonabl e jury wei ghing the evidence would still find that Cohen's speech is
unprotected. [FN268] Understandably, a community coll ege woul d probably assert that
controversial topics such as pornography nay foster intellectual debate;
nevert hel ess, explicit discussions of pornography and consensual child sex are not
the legitimate expectati ons of students enrolling in a renedial English course at a
two-year institution. As noted by G ndia Caneron, "Choice is a big issue here. Dd
this young womman [Murrill o] know what was coming? Did she have a choice to take
anot her class and still get good grades?" [FN269]

Fromthe court record it is difficult to determ ne the depth in which students
were required to delve into the issues of pornography and consensual child sex.
Regardl ess, under these circunstances a conmunity coll ege could contend that intense
and in-depth study of this kind would probably be best served by senior or graduate
| evel courses which are not renmedial in nature. Based on the assunption that Cohen's
di scussi ons of pornography and sex were not reasonably related to legitimate
pedagogi cal concerns which were germane to the subject matter, a reasonable jury
could find that the college was justified in sanctioning Cohen for his speech
Nevert hel ess, issues of notice and due process regarding the College's policy are
still essential

Assum ng, however, that a jury did find that Cohen's discussions of pornography
and consensual child sex were of |egitinmate pedagogi cal concerns which were germane
to the subject matter, the value of Cohen's in-class speech woul d be bal anced
against the College's interests in efficiently carrying out its educationa
m ssi onand nmi ntai ning a cl assroom conducive to |earning. Thus, the jury woul d
assess whet her Cohen's di scussion of pornography and sex were "severe and pervasive"
enough to interfere with a "reasonable adult student's" ability to |earn or academc
performance. Jury instructions would probably require jurors to consider Mirillo's



age, sex, the *47 frequency of Cohen's speech, the type of educational institution
and | evel, the sophistication of the students, the course subject, and the nature of
the conduct. Part of the jury's focus would be on whether a thirty-five-year-old
femal e enrolled in a renmedial English class at a two-year comunity coll ege woul d
percei ve Cohen's style of teaching, discussion of child-consensual sex and

por nogr aphy as "severe and pervasi ve" enough to interfere with her academc
performance. The court record noted that Cohen required students to read an article
whi ch he wote. After watching a particular type of pornographic filmcalled a four-
handker chi ef novie, Cohen stated in the article that he received an "erection in
about eight seconds." [FEN270] Particularly in the context of a renmedial English
class, it is possible that a reasonable jury would determ ne that a professor's
sexual response to a filmis not gernmane to the subject natter or any legitimte
pedagogi cal or instructional teaching method that woul d deserve First Amendnent
protection. Additionally, the community college could further argue that reading
assignments detailing "four-handkerchi ef novies" are inappropriate in renedia
English classes which focus nore on basic grammar, sentence structure, and witing
skills. Therefore, a jury may be prone to find that a persistent use of these types
of articles and discussions of his personal sexuality, coupled with his aggressive
teachi ng nethod, would create an environment "severe and pervasive" enough to
interfere with a "reasonabl e adult student's" academ c performance and the
institution's efficiency interests and educati onal m ssion

Additionally, in hostile environnent sexual harassnent cases |like this one, nopst
courts would Iikely uphold sanctions such as warnings in syllabi regardi ng teaching
style and subject matter and al so mandatory sexual harassnment training for the
sanctioned professor. A court would probably view these sanctions as legitimte ways
to reasonably ensure that students are free fromhostile sexual environnents in the
cl assroom Based on these assunptions, a jury would nost |ikely conclude that the
College's "legitimate pedagogi cal"™ concerns or interest in a classroom conducive to
| ear ni ng outwei ghed Cohen's interest in discussing Playboy and Hustler articles in a
renmedi al English class. Thus, based on these assunptions the College could
di scipline Cohen in order to protect its efficiency interest and m ssion

Nevert hel ess, the Ninth Crcuit held that the College's sexual harassment policy
was broad and ambiguous in its application. [EN271] The Court stated that the canpus
failed to adequately provide Cohen with notice that his in-class speech and
| ongst andi ng t eachi ng met hodol ogy coul d constitute a hostile environment. [FN272
Therefore, the critical question becones what can colleges do to provide professors
wi th due notice and avoid overly broad policies?

C. Guardi ng Agai nst Vague and Overly Broad Sexual Harassnent Policies

Col I eges and universities nmust design canpus sexual harassment policies which
protect students from hostile sexual environnents but which do not *48 infringe upon
academ ¢ freedom and open debate. In the Cohen case, the Coll ege's sexual harassnent
policy, which prohibited conduct that "has the purpose or effect of unreasonably
interfering with an individual's academ c performance or creating an intinidating,
hostile, or offensive |learning environnment," was based on EEQC gui delines. [FN273

The Cohen case i s uni que because Professor Cohen had taught at the College for
fourteen years and had apparently used a sinilar teaching style and topics with
little warning fromofficials that his conduct nmight constitute sexual harassment.
[EN274] Many hostile environnent sexual harassnent cases do not involve years of
conti nuous conduct or teaching of this type. Usually, the professor's speech or
i ntroduction of controversial subject matter is nore recent and has not gone
unnoti ced and unsanctioned for nany years.

The Ninth Crcuit found that the Coll ege's sexual harassnent policy was
unconstitutionally vague as applied to Professor Cohen. [EN275] However, the court
did not decide if the College could have puni shed Cohen's conduct if the policy had
been nore precisely construed by canpus gui delines, Cohen had received notice, or if
the policy itself had been nore precise. [EN276] The inportant question in the
appl i cation of sexual harassnent policies or guidelines are do these nechani sns



provi de due notice and appropriately define sexual harassment? The AAUP' s st at enent
on sexual harassnment provides guidance to canpus officials in designing their
policies. It states:

It is the policy of this institution that no nenber of the acadenmi c community
may sexual | y harass anot her. Sexual advances, requests for sexual favors, and other
speech or conduct of a sexual nature constitute sexual harassnent when

1. Such advances or requests are nmade under circunstances inplying that one's
response mght affect academic or personal decisions that are subject to the
i nfl uence of the person naking the proposal; or

2. Such speech or conduct is directed agai nst another and is either abusive or
severely hum liating, or persists despite the objection of the person targeted by
t he speech or conduct; or

3. Such speech or conduct is reasonably regarded as of fensive and substantially
i mpairs the academ c or work opportunity of students, colleagues, or co-workers. If
it takes place in the teaching context, it nmust also be persistent, pervasive, and
not germane to the subject matter. The acadenmic setting is distinct fromthe
workplace in that wide latitude is required for professional judgnent in determ ning
the appropriate content and presentation of acadenmic naterial. [FN277

*49 The Ninth Crcuit stated that "statutes regulating First Amendnent speech mnust
be narromy drawn to address the specific evil at hand."” [FN278] Chio State
Uni versity's sexual harassnent policy provides a good exanple of such a narrowy
drawn policy. [EN279] It reads:

Sexual harassnent is any unwel come sexual advance, request for sexual favor,
reference to gender or sexual orientation, or other physical or verbal conduct of a
sexual nature when:

1. Submi ssion to or rejecting of such conduct is used either explicitly or
implicitly as a basis for any decision affecting terns or conditions of an
i ndi vidual 's enpl oynment, participation in any programor activity, or status in an
academ c course; or

2. Such conduct has the effect of unreasonably interfering with an individual's
wor k performance or educational experience, or creates an intimdating, hostile or
of fensi ve environnent for working, learning, or living on canpus, and has no
legitimate relationship to the subject matter of the course.

Sexual harassment can occur between any individuals associated with the
University, i.e. between an enployee and a supervisor; between co-workers; between
faculty nmenbers; between a faculty, staff or student and a custoner, vendor, or
contractor; or between a student and a faculty menber or another student. [FEN280

Ohio State University's policy narromy restricts a professor's expression to
speech which "unreasonably" interferes with an individual's "educationa
experience." [FN281] The conduct or speech nust also "create an intimdating,
hostil e, or offensive environment for |earning." [FN282] Additionally, unlike the
sexual harassment policy in the Cohen case, the speech or expression must have "no
legitimate relationship to the subject natter of the course.” Thus, the policy
defines sexual harassnment and incorporates the principles of academ ¢ freedom while
protecting students from sexual harassment. The policy al so provides notice to
prof essors, students, and the university comunity that in-class speech and
i nstruction which unreasonably interferes with a student's learning and that is not
legitimately related to the course could violate the sexual harassment policy.

In order to nmake sure that professors have notice that their conduct in class
could violate the policy, canpus officials should also provide training which gives
speci fic exanmpl es of conduct which may violate the sexual harassment *50 policies.
Al though difficult and controversial, exanples of speech which are unrelated to the
subject matter, intimidating, hostile, offensive, and which unreasonably interfere
with | earning should al so be discussed during training. Furthernore, canpus
gui del i nes, faculty handbooks, and student handbooks shoul d provi de specific
exanpl es of classroom conduct that could possibly violate the policy.

Canpuses should al so incorporate a statenent into their sexual harassnent policy
whi ch expresses the university's commitnent to academ ¢ freedom and the inportance
of critical debate. John Hopkins University's sexual harassnent policy includes such
a statenent. It reads, "Fundanental to the University's purpose is the free and open



exchange of ideas. It is not, therefore, the University's purpose, in pronulgating
this policy, to inhibit free speech or the free communication of ideas by nenbers of
the academ c community." [FN283] This statement is inportant in establishing and
fostering an institutional culture or canpus comunity dedicated to the "marketpl ace
of ideas." [FN284

VI . CONCLUSI ON
The price of freedom has al ways been expensive. [FN285
- Martin Luther King, Jr. -

Freedomis i ndeed expensive. Thus, the individual and collective freedons in which
we all enjoy are not without their own costs. Freedomof inquiry and the freedomto
pursue one's own intellectual pursuits are no different. Therefore, when students
attend institutions of higher learning, the cost is usually a certain |evel of
"intellectual disconfort.” In discussing the Cohen case, |aw professor Kingsley
Br owne not ed

The issue is not whether soneone could challenge the professor. It was not her
[Murrillo's] expression that was being challenged. It was his. The question is
whet her the university can force himto stop ... fromtalking about certain things
because they make sonebody unconfortable. There is this notion now about hostile
| earning environnments that suggests that learning is suppose to be a confortable
process, but the best |learning takes place when people are made to fee
unconfortabl e and nade to challenge their pre- existing beliefs. [FN286

One of the freedons that scholars and intellectuals enjoy is the opportunity to
engage students and hel p them chal | enge and examine their own pre-existing beliefs.
In noting the inmportance of freedomof inquiry in the devel opnent of nobdern
civilization, the Court in Sweezy v. New Hanpshire observed, "no one shoul d
underestimate the vital role in a denbcracy that is *51 played by those who guide
and train our youth.... Scholarship cannot flourish in an atnosphere of suspicion
and distrust. Teachers and students must renmain free to inquire, to study, and to
eval uate, to gain new maturity and understandi ng; otherwi se civilization wll
stagnate and die." [FN287] Wth these freedons and privileges cone the First
Amendnent protection of acadenic freedom Acadenmic freedomis, therefore, a
necessary el enent which seeks to protect university constituents from external and
i nternal forces that encroach upon autonony and other institutional and faculty
prerogatives. [FN288

Col l eges and universities are also entrusted with the responsibility of patrolling
and nonitoring their agents to nmake sure that these agents do not infringe upon a
student's right to |learn and excel academically. Al though a certain |evel of
intell ectual disconfort is inevitable, and perhaps even healthy, careful guidelines
and policies are needed whi ch ensure that wonmen and nen can equally participate in
schol arshi p and debate wi thout fear of intimdation or coercion

These policies, which pronote a campus free of sexual harassnment, nust be based
upon gui dance provided by the courts. Currently, the Pickering-Connick test makes it
difficult for public colleges and universities to adequately adopt policies which
guard against a hostile environnment without infringing upon acadenic freedom and
freedom of speech in the classroom Wthout a nore clearly defined test which
addresses the state's uni que pedagogi cal role as educator, the freedomto teach and
explore one's own intellectual endeavors will becone too costly. This is a cost that
we as a denocratic society cannot bear
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[FN56]. 1d. at 509, 89 S. C. at 738 (quoting Burnside v. Byars, 363 F.2d 744, 749
(5th Gr. 1966)).

[EN57]. 484 U.S. 260, 271, 273, 108 S. &. 562, 570, 571 (1988).

[EN58]. 1d. at 264, 108 S. . at 566. The Hazel wood Court al so stated that
"students in public schools do not shed their constitutional rights to freedom of
speech or expression at the school house gate." Id.

[EN59]. 1d. at 271, 108 S. &. at 570.




FN60] . Id. (discussing other cases which have given deference to public schoo
officials with regard to censoring school -sponsored newspapers and ot her expressive
activities) (cited in note 7). See al so_Lovel ace v. Southeastern Mass. Univ., 793
F.2d 419, 424 (1st Cr. 1986) (holding that universities have substantial control
over course content, homework | oad, and gradi ng policy).

[FN61] . See generally_Bishop v. Aronov, 926 F.2d 1066 (11th G r. 1991); Di Bona v.
Vat t hews, 269 Cal. Rptr. 882 (Cal. &. App. 1990); Silva v. University of NH , 888
F. Supp. 293 (D.N.H 1994), and Cohen, 883 F. Supp. 1407 (C.D. Cal. 1995); see also
Gail Sorenson and Andrew S. LaManque, The Application of Hazel wood v. Kuhlneier in
College Litigation, 22 J.C. & U L. 977 (1996) (discussing the cases that cite

Hazel wood and relate to classroomactivities and academ ¢ freedom.

[FN62]. Coll eges and universities face simlar problens relating to charges of
raci al harassnent in the classroom Although canpus policies which protect students
and enmpl oyees fromracial harassment are simlar to sexual harassment policies, the
aut hor nakes no attenpt to deal with racial harassnment policies and hate speech
codes as they relate to academic freedomin this article. For a discussion of hate
speech codes and First Anendnment inplications see generally MARI J. MATSUDA ET AL.,
WORDS THAT WOUND: CRI Tl CAL RACE THECRY, ASSAULTI VE SPEECH, AND THE FI RST AMENDMVENT
(1993) (discussing "assaultive speech” and critical race theory); HENRY LOU S GATES,
JR., SPEAKI NG OF RACE, SPEAKING OF SEX: HATE SPEECH, CIVIL RIGHTS, AND ClVIL

LI BERTI ES (1994) (discussing the recent regul ation of hate speech or words which
reflect racial and sexual hatred and bigotry within the context of the First
Amendnent and critical race theory).

[ FN63] . See_Danbrot v. Central Mch. Univ., 55 F.3d 1177 (6th Gr. 1995) (holding
that a coll ege basketball coach's who use of the word, "nigger," to notivate his

pl ayers was not a natter of public concern, and thus, not protected by the First
Amendnent); lota Xi Chapter of Sigma Chi Fraternity v. George Mason Univ., 993 F.2d
386, 393 (4th CGir. 1993) (overturning a university sanction against a fraternity for
a skit in which nmenbers wore black face and dressed in wonmen's clothes in an "ugly
woman contest" because the sanctioning of the fraternity violated the Fourteenth
Amendnent and constituted a content-based restriction on speech).

[EN64]. Cohen v. San Bernardino Valley College, 92 F.3d 968, 969 (9th Cr. 1996).
See al so Appellant's Qpening Brief at 2, 3, Cohen, 92 F.3d 968 (9th Cr. 1996) (No.
95-55936) (indicating that Murrillo was thirty-five years old).

[EN65]. 1d. at 971. San Bernardino Valley Coll ege's sexual harassnent policy stated:
"Sexual harassnent is defined as unwel come sexual advances, requests for sexua
favors, and other verbal, witten, or physical conduct of a sexual nature. It

i ncludes, but is not limted to, circunmstances in which: 1) Subm ssion to such
conduct is nade explicitly or inplicitly a termor a condition of a student's
academ ¢ standing or status; 2) Such conduct has the purpose or effect of
unreasonably interfering with an individual's academ c performance or creating an
intimdating, hostile, or offensive |earning environnent; 3) Submission to or
rejection of such conduct is used as the basis for academi c success or failure." 1d.
The Col | ege' s sexual harassnent policy was based on EEOC gui del i nes on sexual
harassment. See also 29 CF.R 8§ 1604.11(a)(1)(2); 29 CF.R § 1604.11(a)(3).

[ FN66] . Cohen v. San Bernardino Valley College, 883 F. Supp. 1407, 1410 (C D. Cal
1995). The record is unclear as to the specific articles that Mirillo had to read in
cl ass. However, students from Cohen's other classes testified that he required them
to read an article that he had witten entitled, The FilmCritic and Pornography. In
the article, Cohen discusses the definition of a "four-handkerchief novie," a




pornographic filmwhich is extrenmely arousing to nmale viewers. Aline fromthe
article also contains the sentence, "I had an erection in about eight seconds."” This
article was al so discussed in class with students.

[EFN67]. 1d. See also Appellant's Opening Brief, at 3 Cohen, 92 F.3d 968 (9th Cir.
1996) (No. 95-55936) (indicating that Murillo wote a first draft of the assignnent,
taki ng a position agai nst pornography).

FN68] . Cohen, 92 F.3d at 971. See also Appellant's Opening Brief, at 3, Cohen, 92
F.3d 968 (9th Gir. 1996) (No. 95-55936) (stating that after Murillo conpl ai ned about
t he pornography witing assignnent, the English Departnment offered to give Murillo a
final exam which she took and failed, and a final grammar test by Cohen, which
Murill o never undertook).

EN69] . Id.

EN7O] . Id.

FN71]. Id. at 971. See also Appellant's Qpening Brief, at 3, Cohen, 92 F.3d 1996
(No. 95-55936) (explaining that Murillo al so charged Cohen with quid pro quo sexua
harassment but the Grievance Conmittee found no quid pro quo sexual harassnent)
(cited in note 12). \When asked at a Board hearing if he ever asserted that he would
raise Murillo's grade if she would go to a bar with him Cohen answered, "Never.

First of all, | don't go to bars, despite the jokes | nmake about it in class. | do
not spend ny tine in bars. Secondly, if sonmeone might make a [inaudi ble] |ike that,
it mght be a matter of jest. | would not have nade a jest like that | don't know
where she got the idea. It was never anything | alluded to, inplied or said."” Id. at

5 (cited in note 15).

EN72] . 1d.

EN73]. Id.

[EN74]. 42 U.S.C. 8 1983 allows plaintiffs to bring civil suits for deprivation of
rights against state and | ocal governments and other state actors who violate their
rights under the constitution or a federal statute. Section 1983 specifically reads:
"Every person who, under col or of any statute, ordinance, regulation, custom or
usage, of any State or Territory or the District of Colunbia, subjects or causes to
be subjected, any citizen of the United States or other persons within the
jurisdiction thereof to the deprivation of any rights, privileges or inmunities
secured by the Constitution and |aws, shall be liable to the person injured in an
action of law, suit in equity, or other proper proceeding for redress.” 1d.

[EN75]. Cohen, 92 F.3d at 972. The doctrine of qualified imunity shields public
officials performng discretionary functions frompersonal liability under sone
circunst ances. Whether an official is protected by qualified i munity depends upon
t he objective | egal reasonabl eness of his actions, assessed in light of the |ega
rules that were clearly established at the tinme. Thus, according to the court,
governnmental officials are "entitled to qualified immunity when their conduct does
not violate clearly established statutory or constitutional rights which a
reasonabl e person woul d have known." 1d. at 973 (citing Lindsey v. Shalny, 29 F.3d
1382, 1384 (9th Gir. 1994)). See also _Harlow v. Fitzgerald, 457 U S. 800, 818, 102
S. . 2727, 2738 (1982) (holding officials "are shielded fromliability for civil
damages insofar as their conduct does not violate clearly established statutory or




constitutional rights of which a reasonable person would have known").

[EN76] . Cohen, 92 F.3d at 969.

[EFN77] . Cohen v. San Bernardino Valley College, 883 F. Supp.1407, 1414 (C.D. Cal
1995).

EN78]. Id. (quoting Connick v. Myers, 461 U.S. 138, 147-48, 103 S. C. 1684, 1690-
91).

[EN79]. 511 U.S. 661, 114 S. C. 1878 (1994). See infra, p. 21 for a nore in-depth
di scussi on of Waters.

[EN8O] . Cohen, 883 F. Supp. at 1417.

[EN81]. 1d. at 1421

FEN82] . 1d.

[FN83]. Cohen v. San Bernardino Valley College, 92 F.3d 968, 971 (9th Cir. 1996).

EN84] . Id.

[FN85]. Broadrick, 413 U.S. 601, 93 S. C. 2908 (1973) (uphol ding an Gkl ahoma
statute which restricted the political activities of the state's classified civil
servants regarding the receiving and solicitation of political canpaign funds and
menbership on political conmttees. The Court held that this statute was not overly
broad or vague).

[ FN86] . Cohen, 92 F.3d at 971 (citing Broadrick, 413 U S. at 611-12, 93 S. . at
2915-16.)

EN87]. I1d. at 972.

FN88] . Id.

FN89] . 1d.

[EN9O]. Connick, 461 U.S. at 142, 103 S. &. at 1687 (1983).

[FN91]. I1d. at 145, 103 S. C. at 1689.

[FN92]. See Cynthia K Y. Lee, Coment, Freedom of Speech in the Public Wrkplace: A
Comment _on the Public Concern Requirenent, 76 CAL. L. REV. 1109 (1988) (discussing
the rights and privil eges given public enpl oyees under the Pickering-Connick test);




Hopprman, supra note 24, at 997 (anal yzing the destruction of the rights/ privileges
di stinction of a public enployee as both public enployee and citizen); D. Gordon
Smith, Comment, Beyond "Public Concern:" New Free Speech Standards for Public

Enpl oyees, 57 U. CHI. L. REV. 249 (1990) (exami ning the |egal anal yses used by
courts in assessing a public enployee's speech and defining new standards); Stephen
Al'lred, From Connick to Confusion: The Struggle to Define Speech on Mitters of
Public Concern, 64 IND. L. J. 43 (1988) (arguing that the public concern doctrine is
difficult to admnister and that a public enployee's speech falling into this
category is difficult to discern).

[FN93]. 391 U.S. 563, 88 S. &t. 1731 (1968).

FN94]. 1d.

[EN95]. 1d. at 568-69, 88 S. Ct. at 1734-35.

[FN96] . 1d. at 568, 88 S. C. at 1734.

[EN97]. 1d. at 572-73, 88 S. Ct. at 1736-37.

[FN98]. See Linda S. Lovely, Beyond The Freedom To Do Good And Not To Teach Evil
Prof essors' Academ ¢ Freedom Rights In C assroons of Public H gher Education, 26
WAKE FOREST L. REV. 711, 720 (1991) (discussing the Court's analysis in Pickering
and outlining the following five factors striking the balance in Pickering' s favor:
"1) no close working relationship existed between Pickering and the school board; 2)
the subject of the letter was a matter of legitinmate public concern; 3) the letter
had no detrimental inpact upon the school's operation; 4) the letter in no way

i npeded Pickering's classroom performance; and 5) Pickering wote the letter as a
nenber of the general public").

[FN99] . 461 U.S. 138, 103 S. C. 1684 (1983).

[FEN10O]. 1d. at 146, 103 S. Ct. at 1689.

[ EN1O1]. 1d.

[EN102]. 1d. at 146, 147, 103 S. C. at 1689, 1690.

[FN103]. I1d. at 146, 103 S. C. at 1689.

[FN104]. 1d. at 147, 103 S. C. at 1690.

[EN1O5]. 1d. at 149, 103 S. Ct. at 1691.

[EN106]. 1d. at 150, 103 S. Ct. at 1692.

[FN107]. 1d. at 147, 103 S. C. at 1690. See also Roth v. United States, 354 U.S.




476, 77 S. C&. 1304 (1957); New York v. Ferber, 458 U.S. 747, 102 S. O . 3348
(1982)). The speech in Chaplinsky involved "fighting words," and the speech in Roth
and Ferber involved obscenities. But see _RA V. v. Gty of St. Paul, Mnnesota, 505
US 377, 112 S. &. 2538 (1992). In RA V. the Suprenme Court decl ared
unconstitutional a nmunicipal ordi nance which nade it illegal conduct to place on
public and private property nessages that one woul d reasonably know to "arouse
anger, alarm or resentnent in others on the basis of race, color, creed, religion
or gender." The Court held that the ordi nance was facially unconstitutional because
"it prohibit[ed] otherwi se permtted speech solely on the basis of the subjects the
speech addressed."” Even though the statute was to reach only "fighting words," the
majority ruled it inpermssible as a content and vi ewpoi nt-based restriction. 1d. at
381, 112 S. &. at 2542. Justice Wite stated that the decision would have severe
inmplications on Title VIl hostile environment clainms. Justice Wite observed that
the restrictions of Title VII were simlar to the ordinance because both pl aced
"speci al prohibitions on those speakers who express views on disfavored subjects.”
Thus, based on the najority's ruling, hostileenvironment clains would "fail First
Amendnent review, because a general ban on harassnent ... would cover the probl em of
sexual harassment, [and] any attenpt to proscribe the subcategory of sexually

har assi ng expression would violate the First Amendrment." |d. at 381, 409-10, 112 S.
. at 1254, 2557-58 (Wiite, J., concurring). The Suprene Court's holding in R A V.
has further ramfications based on the "secondary effects" doctrine, which states
that the government may restrict speech or expression which seeks to regulate the
"secondary" harmresulting fromthe speech rather than the content of the words
comuni cated. See_Boos v. Barry, 485 U.S. 312, 320, 108 S. C. 1157 (1988). However,
the magjority in R A V. concluded that the "secondary effects" doctrine would all ow
the governnent to regulate racial and sexual harassment. R AV, 505 U S. at 425, 102
S. C. at 2565. Nevertheless, Justice Wite argued that these policies would not

wi t hstand scrutiny under the "secondary effects" doctrine. Id. at 410, 102 S. C. at
2558.

[ FN108] . Connick, 461 U.S. at 152, 103 S. . at 1693.

[EN109]. 429 U. S. 274, 97 S. ¢&t. 568 (1977). M. Healthy is an exanple of a "m xed-
notive" case. M xed notive cases involve the termnation of an enployee for a
legitimate, constitutionally or statutorily protected reason and also for an
unprotected or illegitinate reason

[FN110]. 1d. at 284, 97 S. C&. at 574 (citing Pickering, 391 U. S. at 568, 88 S. C
at 1734 (1968)).

[FN111]. Id. at 287, 97 S. &. at 576. The "sane decision defense" is asserted by
enpl oyers to prove that they woul d have reached the sane adverse enpl oyment deci sion
based on a legally permssible reason, despite the fact that the plaintiff was al so
di smi ssed for an i nperm ssible purpose.

[EN112]. 1d.
[EN113]. 1d.
[EN114]. 1d.

[EN115]. 511 U.S. 661, 114 S. C. 1878 (1994).

[FN116]. 1d. at 667-68, 114 S. C. at 1883-84.




[FN117]. 1d. at 675-77, 114 S. . at 1887-88.

[FN118]. 1d. at 665, 114 S. Ct. at 1883.

[EN119]. 1d. at 671, 114 S. Ct. at 1886.

[EN120]. 1d. at 675, 114 S. C. at 1888.

[FN121]. 1d. at 681-82, 114 S. . at 1890-91. The Court referred to Churchill's
previous criticisms of the cross-training policy in the past, nmanagenent's
sensitivity to the criticisns, and hostilities directed at Churchill as other
possi bl e nmotivating factors for her disnissal. 1d.

[EN122]. 1d. at 682, 114 S. Ct. at 1891.

[EN123]. 1d. at 677, 114 S. C. at 1888 (di scussing an enployer's action based on
what an enpl oyee "supposedly said" and the need for enployers in conducting

i nvestigations to use the care that a reasonabl e enpl oynent nmanager would use in
drawi ng factual conclusions but not requiring the enployer to use evidentiary
procedures which "substantially mrror" courts). Id. at 675, 677, 114 S. & . at

1886, 1888. See also Jeffries v. Harleston, 52 F.3d 9 (2d Gr. 1995). In Jeffries, a
Bl ack Studi es Professor brought a section 1983 action agai nst university officials
for allegedly renoving himas departnment chair because of a controversial speech he
made "of f-canpus.” In his speech on bias in the New York Public School curricul um
Jeffries nade several derogatory and offensive comments about Jews. |d. at 11
Oiginally, the Second Circuit upheld the district court's finding that 15
university officials had violated the First Amendnent rights of Jeffries by reducing
his termas departnent chair due to the controversial speech. Inits initial ruling,
the Second Circuit held that the government had not shown that the speech actually
"inpaired the efficiency of governnent operations." The Second Crcuit al so vacated
part of the judgnent which found six of the defendants liable for punitive damages
because the jury's special verdict responses were "hopel ess irreconcil able" on

whet her these defendants harbored the necessary evil notives. Jeffries, 21 F.3d
1238, 1245, 1250 (2d Cr. 1994). On rehearing the Second Crcuit, using the recent
Waters decision, reversed its holding. The court reasoned that "Waters pernmits a
government enployer to fire an enployee for speaking on a matter of public concern
if: 1) the enployer's prediction of disruption is reasonable; 2) the potentia

di sruptiveness is enough to outweigh the value of the speech; and 3) the enpl oyer
took action agai nst the enpl oyee based on this disruption and not in retaliation for
the speech." Jeffries, 52 F.3d at 13. Thus, the Second Circuit held that it was
"reasonabl e" for the university to believe that Jeffries' speech would disrupt its
operation and the "potential interference" with university operations outwei ghed the
First Anendnment value of Jeffries' speech. Id. Wile recognizing the inportance of
academ c freedom the court also held that Jeffries, as a faculty menber at a public
university, did not deserve greater protection fromstate interference due to his
speech than did the nurse in Waters. Id. at 14. See also Richard H Hiers, New
Restrictions on Acadenm c Free Speech: Jeffries v. Harleston Il, 22 J.C & U. L. 217
(1995) (discussing Jeffries and delineating between two types of First Amendnent
speech rights for public educators: 1) the general protections of academ c freedom
in public colleges and universities; and 2) the speech rights of public schoo
teachers and public enployees in other work contexts. Hers also notes that the
Supreme Court has not addressed "whether the severely restrictive standards

devel oped in the second line of cases nust also apply to acadenic free speech”). Id.
at 218.




[ EN124] . Waters, 511 U. S. at 680, 114 S. C. at 1690.

[EN125]. 1d. at 675, 114 S. Ct. at 1888.

[EN126] . Connick v. Myers, 461 U.S. 138, 150, 103 S. Ct. 1684, 1691 (1983).

[FN127]. See_Mailloux v. Kiley, 448 F.2d 1242 (1st Cir. 1971); Ward v. Hickey, 996
F.2d 448 (1st Cir. 1993).

[FN128]. See_Mles v. Denver Public Schools, 944 F.2d 773 (10th G r. 1991). But see
Blumv. Schlegel, 18 F.3d 1005 (2d Cr. 1994) (holding that a public |Iaw school did
not violate the free speech rights of an associate | aw school professor, who was
deni ed tenure, because he openly supported the legalization of marijuana but using
t he Pickering-Connick test and the M. Healthy test to arrive at the decision while
acknow edgi ng the special mssion of |aw schools).

[EN129]. See_Bishop v. Aranov, 926 F.2d 1066 (11th Gir. 1991).

[FN130]. Mailloux, 448 F.2d at 1243. Mailloux, a high school English teacher
assigned chapters fromthe novel, The Thread That Runs So True, by Jesse Stuart to
his class. The novel centers around a rural Kentucky teacher who teaches students in
a one room school. Milloux, 323 F. Supp. 1387 (D. Mss. 1971). Typically, students
in the novel were separated in the classroomaccording to sex; however, the teacher
in the novel interm ngles the boys and girls for seating purposes and parents
object. In discussing the book wth his class, sone students thought the parents

obj ections were ridiculous. Milloux comented that other things today were just as
ridi cul ous and then began illustrating his point by discussing the subject of taboo
words in society. Id. He wote the word, "goo," on the board and solicited students
for a definition. Mailloux then adnitted that the word did not exist in the English
| anguage but stated that in another culture it could be a taboo word. He then wote
the word, "fuck," on the bl ackboard and asked for volunteers to define it. After a
few m nutes, a boy volunteered that it meant "sexual intercourse." Id. Milloux then
said to the class, "W have two words, sexual intercourse and this word on the
board. One is acceptable by society; the other is not accepted. It is a taboo word."
Id. After discussing taboo words for a few nore minutes, the class went on to other
subj ects. The next day a parent, erroneously inforned that Milloux had called upon
a fenmal e student to define the word, conplained to the principal. Id.

[FEN131]. Mailloux v. Kiley, 323 F. Supp. 1387, 1390 (D. Mass. 1987).

[ EN132] . 1d.

[EN133]. 1d. at 1392.

[EN134]. 1d.

[FEN135]. I1d. at 1390.

[FN136]. Mailloux v. Kiley, 448 F.2d 1242, 1243 (1st Cr. 1971).




[EN137]. 1d.

[FN138]. 996 F.2d 448 (1st Cir. 1993).

[EN139]. 1d. at 455.

[ FN140]. See generally M. Healthy Gty Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S.
274, 97 S. C. 568 (1977); Keyishian v. Bd. of Regents, 385 U.S. 589, 87 S. &. 675
(1967); Hazelwood v. Kuhlneier, 484 U S. 260, 108 S. Ct. 562 (1988).

[FN141]. Ward, 996 F.2d at 452.

[EN142]. 1d.

[EN143] . 448 F.2d 1242 (4th Gr. 1971).

[FEN144]. 484 U.S. 260, 108 S. C. 562 (1988).

[ EN145] . Ward, 996 F.2d at 452.

[FN146]. 1d. at 454 (citing Perry, 460 U.S. 37, 49-54, 103 S. C. 948, 957-60 (1983)
(holding that the First Amendnment is not violated by the preferential access to the
i nterschool systemgranted to one teacher association over another).

[EN147]. Educational institutions may regul ate di sruptive speech; however, they may
not inpose special regulations on persons who express views which they do not
support or favor. This is based upon the First Anendrment and the idea that the
government "nust afford all points of view an equal opportunity to be heard." Carey
V. Brown, 447 U.S. 455, 463, 100 S. & . 2286, 2291 (1980). If a school or university
prohi bits or regul ates speech in a way that favors one side of the argunent over
another on a particular 1ssue or limts expression of a particular idea, their
actions are exan ned under hei ghtened scrutiny. These types of restrictions are
known respectively as viewpoint discrimnation and content-based restrictions. Id.

[FN148]. Perry, 460 U.S. at 46, 103 S. C. at 948.

[EN149] . Ward, 996 F.2d at 454.

[FEN150]. 944 F.2d at 773.

[EN151]. 1d.

[EN152]. 1d. at 774.



[EN153]. 1d.

[ EN154]. 1d.

[EN155]. 1d. at 778.

[FN156] . M. Healthy Gty Sch. Dist. v. Doyle, 429 U S. 274, 287, 97 S. . 568, 576
(requiring the plaintiff to show 1) the speech for which he was sanctioned was
constitutionally protected and 2) the protected speech notivated the adverse

enpl oyment decision in order to establish a First Anendment violation).

[EN157]. 484 U.S. at 266, 273, 108 S. C. 562, 570 (quoting Tinker, 393 U.S. 503,
506, 89 S. Ct. 733, 740 (1969)).

[FN158]. Mles, 944 F.2d at 775 (quoting Perry, 460 U.S. at 37, 46 n.7, 103 S. O
948, 956 n.7). The Suprene Court has held that school facilities are not open for
"indiscrimnate use by the general public," and the school is not a public forum
Therefore, school officials may inpose reasonable restrictions on the speech of
students, teachers, and other nenbers of the school community. Id.

[EN159]. See Clarick, supra note 49, at 65. Clarick provides a discussion of the
First Anendnent and a teacher's in-class speech as it relates to the educationa
process. A thorough analysis of the public concern, discrimnation on the basis of
vi ewpoi nt, and public forumdoctrines is also included. Carick argues that due to
the ains of primary and secondary education that school boards should restrict a
teacher's in-class speech only when it "substantially disrupts" the educationa
process. He calls for a balancing of a teacher's right to freedom of expression
agai nst the disruption caused by the expression. 1d.

[FN160]. Mles, 944 F.2d at 777.

[EN161]. See also Pico v. Board of Educ., 457 U.S. 853, 920, 102 S. &. 2799, 2735
(1982) (Rehnquist, J., dissenting) (stating that the state as educator is subject to
fewer restrictions when regulating the speech of primary and secondary teachers than
university faculty.)

[EN162]. 438 U.S. at 311-12, 98 S. C. 2733, 2759 (citing Sweezy, 354 U.S. at 263,
/7. S. Q. at 1218).

[EN163]. Mles, 944 F.2d at 779.

[EN164]. 868 F.2d 821, 831 (6th G r. 1989) (holding that the Dean's disruption to a
non-tenured professor's class was not a violation of acadenic freedom because it did
not create a "pall of orthodoxy" over the classroon); See al so Keyishian, 385 U.S.
589, 87 S. &. 675 (1967) (stating that [[acadenic] "freedomis therefore a special
concern of the First Anendnment, which does not tolerate | aws which cast a pall of
ort hodoxy over the classroont) l1d. at 607, 87 S. C. at 680.

[EN165]. Mles, 944 F.2d at 777. See also J. Peter Byrne, Acadenic Freedom A
Special Concern of the First Amendnent, 99 YALE L. J. 251 (1989). Byrne
di stingui shes between academ ¢ freedom as used in the profession and constitutiona




academ ¢ freedom He al so provides an analysis of academic freedomas a corporate
right of the university against the state versus the rights of individual faculty
nmenbers. |d

[FN166] . 868 F.2d 821, 830-31 (6th Cir. 1989).

[FN167]. Mles, 944 F.2d at 777.

[EN168]. 926 F.2d 1066 (11th Cr. 1991).

[EN169]. 1d. at 1068.

[EN170]. 1d.

[EN171]. 1d. at 1069.

[FN172]. Bishop v. Aronov, 732 F. Supp. 1562, 1567 (N.D. Ala. 1990).

[FN173]. See Gail Sorenson & Andrew S. LaManque, The Application of Hazel wood v.
Kuhl neier in College Litigation, 22 J.C. & U. L. 971, 977 (1996) (discussing the
di stinction between Bi shop and Hazel wood) .

[FEN174]. Bishop, 926 F.2d at 1070.

[EN175]. 1d. at 1072.

[FN176]. Id.; See also_Hazelwood v. Kuhlneier, 484 U S. 260, 273, 108 S. C. 562,
571 (1988).

[EN177]. 1d. at 1074; See also_Scallet v. Rosenblum 911 F. Supp. 999, 1010 (WD
Va. 1996) (discussing Bishop and the court's fashioning of its own bal ancing test).

[EN178]. 1d.
[EN179]. 1d.

[FN180]. Id. at 1075. See also Scallet, 911 F. Supp. at 999, 1010 (discussing Bi shop
and the court's fashioning of its own bal ancing test).

[FN181]. Id. at 1076. See also Scallet, 911 F. Supp. at 999, 1010 (discussing
Bi shop and the court's fashioning of its own bal ancing test).

[FN182]. 42 U.S.C. 8 2000e-17 (1985). O equal inportance was the passage of the
Cvil Rights Act of 1991. The 1991 Act provided for jury trials and increased
conpensatory and punitive danages available in sex discrimnnation and sexua




harassment cases from $50, 000 to $300, 000 per case. 42 U.S.C. § 1981a(b)(3) (Supp
1992).

[FN183]. 29 CF.R § 1604.11(a).

[FN184]. 29 CF.R 8§ 1604.11(a)(1)(2).

[FN185]. 29 CF.R 8 1604.11(a)(3). To establish a quid pro quo or hostile

envi ronnent sexual harassnment claim the plaintiff nust prove that he or she: 1) is
a nmenber of a protected class; 2) has been subjected to unwel come comunication or
conduct on the basis of sex; 3) the harassnent affected a termor condition of

enpl oyment or was severe and pervasi ve enough to alter the working environnent; and
4) has a basis for inmposing liability on the enployer such as the enployer knew or
shoul d have known of the harassment and failed to take renedial action. Id. See al so
AMERI CAN ASSOCI ATI ON OF COLLEGE AND UNI VERSI TY PROFESSORS, AMERI CAN ASSOCI ATI ON OF
UNI VERSI TY PROFESSORS POLI CY DOCUMVENTS AND REPORTS 171-72 (1995). This report

di scusses the Anerican Association of University Professors' opposition to
harassment in any formand its inconsistency with acadenmic freedom The Associ ation
outlines three types of sexual harassnment in acadene. The Association's policy
statenment reads: "Sexual advances, requests for sexual favors, and other speech or
conduct of a sexual nature constitute sexual harassnent when: 1) Such advances or
requests are made under circunstances inplying that one's response m ght affect
academ ¢ or personnel decisions that are subject to the influence of the person
maki ng the proposal; or 2) Such speech or conduct is directed agai nst another and is
ei t her abusive or severely humliating, or persists despite objection of the person
targeted by the speech or conduct; or 3) Such speech or conduct is reasonably
regarded as offensive and substantially inpairs the acadenmic or work opportunity of
students, colleagues, or co-workers." 1d.

[EN186]. Meritor Savings Bank v. Vinson, 477 U.S. 57, 64, 106 S. C. 2399, 2404
(1986). The Suprenme Court has inplicitly endorsed the EECC s guidelines on quid pro
guo and explicitly endorsed the hostile environnment sexual harassnment in Meritor

I d.

[FN187]. 29 CF.R 8 1604.11(a)(3). For a good discussion of the hostile

envi ronnent probl emon coll ege canpuses and rel ated statistics, see Linda V. G atch
Recogni zi ng Sexual Harassment, in SEXUAL HARASSMENT ON CAMPUS 281 (Bernice R
Sandl er & Robert J. Shoop, eds., 1997) (citing D.B. Mazer and E. Percival, Students
Experi ences of Sexual Harassnent at a Small University 20 SEX ROLES 1-22 (1989))

(di scussing a 1989 study which indicates that 78 percent of fenale students and 72
percent of male students found hostile |earning environnents a problemat their

uni versities).

[FN188]. 477 U.S. 57, 67, 106 S. C. 2399, 2405 (1996). See also _Oncale v.
Sundowner Offshore Services, 118 S. & . 998 (1998) (holding that sex discrimnnation
consi sting of sanme-sex sexual harassnent is actionable under Title VII).

[FN189]. 1d. at 60-61, 106 S. C. at 2402.

[EN190]. 1d. at 67, 106 S. Ct. at 2405.

FN191]. 1d. at 62-67, 106 S. &. at 2403-05. See also_Henson v. City of Dundee, 682
F.2d 897 (11th G r. 1982) (defining unwel come conduct as conduct that the "enpl oyee
did not solicit or incite ... and regard[s] ... as undesirable or offensive").




Henson, 682 F.2d at 903.

[EN192]. 510 U.S. 17, 114 S. Ct. 367 (1993).

[FN193]. See_Yates v. Avco Corp., 819 F.2d 630, 637 (6th Gr. 1987) (applying a
"reasonabl e wonan" standard); Ellison v. Brady, 924 F.2d 872, 879 (9th G r. 1991)
(applying a "reasonabl e woman" standard); Harris v. Forklift, 510 U.S 17, 22-23, 114
S. C. 367, 371 (1993) (applying the ""reasonabl e person standard" but not rejecting
t he "reasonabl e woman or man" standard); Newton v. Departnment of Air Force, 85 F.3d
595, 599 (Fed. Cir. 1996) (applying a "reasonable victim standard); Torres v.

Pi sano, 116 F.3d 625 (2d Cir. 1997) (applying a "reasonable Puerto Ri can woman"
standard).

[FN194]. Harris v. Forklift Systens, 510 U.S. 17, 114 S. C. 367.

[FEN195]. 1d. at 23, 114 S. &. at 371.

[FN196] . 924 F.2d 872 (9th Cir. 1991).

[EN197]. 1d. at 878.

[EN198]. See_Franklin v. Gwinnett County Public Schools, 503 U.S. 60, 112 S. &
1028 (1992) (holding that under Title | X a student could maintain a sexua
harassnment cl ai m agai nst a school systenm) 1d. at 69, 112 S. C&. at 1034.

[EN199]. For a discussion of the "reasonabl e wonan" standard in sexual harassment
clains, see generally, Jolynn Childers, Is There A Place for A Reasonable Wrman In
the Law? A Di scussion of Recent Hostile Environnent Sexual Harassnment 42 DUKE L. J.
854 (1993); Bonnie B. Wstnan, The Reasonable Wnman Standard: Preventing Sexua

Har assnent in the Workplace, 18 WM M TCHELL L. REV. 795 (1992).

[FN200] . 42 U.S.C._ 8§ § 2000e - 2000e-17 (1985).

[EN201]. See Patricia H v. Berkeley Unified School District, 830 F. Supp. 1288
(N.D. Cal. 1993) (applying a "reasonable student” standard); Silva, 888 F. Supp. at
293 (applying a "sophistication of adults" standard).

[FN202]. 888 F. Supp. at 314 (D.N.H 1994). The district court relied upon the
| anguage in Hazelwood in arriving at its conclusion

[FN203]. 1d. at 298. Silva states in an affidavit that he has used the sexua

i ntercourse netaphor throughout his fourteen years of teaching and that he first
heard it in used in an interview with Ernest Henmi ngway. Silva also notes that David
Barthol omew, a witer for the New Yorker nagazi ne, and Ray Bradbury had used the
sanme netaphors. |d.

[EN204] . 1d.



[EN205] . 1d. at 287.

[EN206] . 1d. at 314.

[EFN207]. Id. at 315. The district court applies the Pickering-Connick test but also
notes circuits which have chosen not to apply the test in an educational setting.
The court also states that it does not propose to resolve the issue of whether such
a test is appropriate in an educational setting (cited in note 16). See Tinothy E
Di Doneni co, Conmment, Silva v. University of New Hanpshire: The Precarious Bal ance
Bet ween Student Hostile Environnent C ainms and Acadenic Freedom 69 ST. JOHN S L.
REV. 609 (1995) (arguing that Silva's speech was not a matter of public concern and
not protected by the First and Fourteenth Amrendnents).

[ FN208] . 448 F.2d 1242 (1st GCir. 1971).

[FN209]. Silva, 888 F. Supp. at 313 (quoting Mailloux. 448 F.2d at 1243).

[ EN210] . 1d.

[EN211]. The University of New Hanpshire eventually settled the case with Professor
Silva, agreeing to reinstate himand to pay him $170,000 in | egal fees and $60, 000
in back pay. See Lott & Reilly, supra note 14, at 15.

[FN212]. 20 U.S.C. § 1681(a) (1982).

[EFN213]. See_Doe v. Lago Vista |Independent School District, 106 F.3d 1223 (5th Gr
1997), cert. granted, 118 S. C. 595 (1997). The central issue in this case is the
proper liability standard for a public school district under Title I X for a
teacher's sexual harassnment of a high school student. The Fifth Crcuit held that
the school district was not vicariously liable under Title I X for a teacher's sex
harassnment of a high school student based on a conmon-| aw agency theory of
harassment. Alida Star Gebser, the fourteen year old high school student who brought
the suit based on section 1983 and Title I X, did not present evidence that any
school enployee or official knew about the inproper relationship between her and the
teacher, Frank Waldrop. Id. at 1224. CGerber v. Lago Vista |ndependent Schoo
District, 118 S. C&. 1989 (1998). The Suprenme Court held as a natter of first

impression an inplied private right for nonetary damages under Title I X will not lie
by reason of teacher's sexual harassnent due to the school district's |ack of
notice. See also Elaine D. Ingulli, Sexual Harassnment in Education, 18 RUTGERS L. J.

281 (1987) (discussing the inplications of Title VII and Title | X in sexua
harassnment litigation involving educational institutions); See also Lott & Reilly,
supra note 14, at 117, 120 (noting that Title I X al so covers enpl oyees and nmay
afford renedies beyond Title VII because there is no cap on punitive damages but
that expanded Title | X renedi es established under Ga nnett are linmted to cases of
i ntentional discrinmnation).

[EN214]. 29 C.F.R Chapter XIV, Part 1604, paragraph 310.

[EN215]. 503 U.S. 60, 112 S. C. 1028 (1992).

[FN216] . 1d. at 63, 112 S. &. at 1031




[EN217]. 1d. at 75, 112 S. . at 1037.

[ FN218]. See al so_Lipsett v. University of Puerto Rico, 864 F.2d 881 (1st Cir. 1988)
(hol ding that hostile environment clainms are allowable in an enpl oynent context
under Title IX); Mire v. Tenple University School of Medicine, 613 F. Supp. 1360
(E.D. Pa. 1985) (holding that a nedical student did not establish her claimin this
case but recogni zing a cause of action under Title I X sexual harassnent claimfor
abusi ve environnents); Mabry v. State Bd. of Community Colleges & QOccupationa

Educ., 813 F.2d 311 (10th Gr. 1987) (stating there is no reason not to apply Title
VIl's standards regardi ng sexual discrimnation to Title IX suits). But see also
Bougher v. University of Pittsburgh, 882 F.2d 74 (3d Cr. 1989) (holding that Title
| X reaches quid pro quo harassment but not hostile environment harassnent). However,
the Suprene Court's analysis in GMnnett, a Title I X case, basically decided this

i ssue by conparing the student-teacher relationship to the enpl oyee-supervi sor
relationship. Cting Meritor, a Title VII hostile environment case, the Court
stated, "W believe the same rule should apply when a teacher sexually harasses and
abuses a student." Gninnett, 503 U.S. at 74, 112 S. . at 1037

[FN219]. OGmM nnett, 503 U.S. at 75, 112 S. . at 1037.

EN220] . 1d.

[EN221]. 477 U.S. 57, 106 S. C. 2399 (1986).

[FN222] . 830 F. Supp. 1288 (N.D. Cal. 1993).

[FN223]. 1d. at 1294.

[EN224]. 1d. At one tinme, Ham lton was engaged in a romantic relationship with
Patricia H, the mother of one of the students who alleged that she was nol ested.
Id.

FN225]. 1d. at 1294-96.

EN226] . 1d. at 1296.

EN227] . 1d.

FN228]. 1d. at 1297.

FN229]. 1d. at 1296.

FN230] . 1d.

[EN231]. It should be noted that state tort |aws, state sexual harassnent statutes,
and the Equal Protection C ause of the Fourteenth Anendnent al so provide alternative
| egal strategies for victins of sexual harassnent. The Fourteenth Anendnent reads:



"No state shall make or enforce any |aw which shall abridge the privileges or
imunities of citizens of the United States; nor shall any State deprive any person
of life liberty, or property, without due process of |law, nor deny to any person
within its jurisdiction the equal protection of the laws.” U.S. Const. amend. XV, §
1. The problens associated with basing a sexual harassment claimon the Equa
Protection C ause are issues of qualified imunity for state actors and the
inability to be successful against a nmunicipality unless the injury or sexua
harassnment was based on sone policy of the municipality. Neverthel ess, the Seventh
and Ninth Crcuits have recogni zed sexual harassnent as discrimnation that is

prohi bited by the Equal Protection O ause. See_Bohen v. City of East Chicago, 799
F.2d 1180, 1185-87 (7th Cr. 1986) (upholding the use of the Equal Protection C ause
in a sexual harassnent claimand stating that the victimneed only prove intentiona
di scrimnation and not that the harassnent altered the ternms and conditions of

enpl oynent); Bator v. Hawaii, 39 F.3d 1021, 1027 (9th G r. 1994) (holding that a

cl ai m of sexual harassnent can be inperm ssible sex discrimnation based on the
Equal Protection C ause).

[FN232]. See generally_Hazel wood v. Kuhlneier, 484 U.S. 260, 108 S. C. 562 (1988);
Bethel Sch. Dist. v. Fraser, 478 U S. 675, 106 S. Ct. 3159 (1986); Peloza v.
Capistrano Unified School Dist., 782 F. Supp. 1412 (C.D. Cal. 1992).

[FN233]. See_Mles v. Denver Pub. Sch., 944 F.2d 773, 777 (10th G r. 1991) (relying
on Hazel wood, a student academ c freedom case, to decide a teacher academ c freedom
i ssue); Bishop, 926 F.2d at 1071 (relying on Hazel wood to determi ne that a public
uni versity classroomis not an open forum.

[EN234]. The district court in Cohen acknow edged that the cases dealing with high
school students may not apply in the college or university context, but then the
court states that many of the First Amendnent concerns renmin the sanme, regardless
of educational |evel. Cohen, 883 F. Supp. at 1413.

[FN235]. 805 F.2d 583, 585 (5th Cr. 1986) (holding that a coll ege economc
instructor's use of profanity in the classroomwas not protected by the First
Amendnent and stating that "repeated failure by a nenber of the educational staff of
M dl and Col | ege to exhibit professionalismdegrades his inportant m ssion and
distracts fromthe subjects he is trying to teach"). Id.

[FN236] . 1d. at 588.

[FN237]. See HAM LTON, supra note 37, at 201 (discussing the simlarities and
di f ferences between precol | ege and hi gher education).

[FN238] . 385 U.S. 589, 603, 87 S. C. 675, 683 (1967) (citations onmtted).

[FN239]. See also Any H Candido, Coment. A Right to Talk Dirty?: Academ c Freedom
Val ues and Sexual Harassment in the University, 4 U CH. L. SCH ROUNDTABLE 85
(1997). Candido argues that there are three theoretical justifications for academc
freedomas a First Amendnent doctrine: search for truth, denocracy, and autonony.
Candi do notes the conflicts between acadenic freedom and equality and | ooks to
autonony to resolve the conflict. Examining Tinker and Pickering, she argues that
the Tinker Court failed to "address the inherent benefits of academ c freedom
itself, especially the preservation of autonony" and the Court's "broad and open-
ended definition of what constitutes a permissible restriction does not create a
principled basis for protection.” Id. at 103. Candido also states that the Pickering
test "does not provide adequate room for academc freedomin the classroom" Id. at




105. To resolve this problemas it relates to in-class sexual hostile environment
and academ ¢ freedom cl ai ns, Candido argues that the Court should "first identify
the autonony interests that are infringed by the alleged hostile environnment and the
autonony interest that will be infringed if the Court chooses to intervene to
suppress the hostile speech.” Id. at 115. She then argues that the courts should
"bal ance these harns to determine the inportance, as evidenced by the degree to

whi ch they restrict autonony by distracting fromnmental capacities, range of

options, and i ndependence that autonony requires." Id. According to Candido, the
bal ance should be in favor of the "least harmto autonony overall" and which "best
allow [s] autonomy to flourish into the future." Id. In balancing the harnms to

aut onony, Candido identifies balancing the following interests: professors' autonony
interests, students' autonony interests, autonony rights of fenale victins,
universities' autonony interests, and society's autonony interests. She then

di scusses these autonony interests as they relate to the Silva and Cohen cases. 1d.
at 120-27. Although Candi do provi des an excellent overview of the autonony interests
t hat rmust be bal anced in devel oping a new test which responds to i ssues of acadenic
freedom and sexual harassnment in the classroom a nore narrowy defined test is
needed whi ch thoroughly incorporates Title VIl and Title | X jurisprudence, EECC
sexual harassment gui delines, and refranmes academ c freedom case | aw.

[FN240]. Mles v. Denver Pub. Sch., 944 F.2d at 777.

[EN241]. 1d.
[EN242] . 1d.

[ EN243] . Hazelwood v. Kuhlneier, 484 U.S. 260, 273, 108 S. C&. 562, 571

[FN244]. 687 P.2d 429 (Colo. 1984) (holding that a comunity college journalism
instructor did not have standing to challenge the college's term nation of funding
of a student-run newspaper as an alleged entitlenent used for her instructiona

pur poses because she did not denonstrate injury to her First Anendnent right to
teach but that the teacher had third party standing to chall enge the funding

deci sion on behalf of the students since it had a chilling effect on free speech
rights and association activity in exercising those rights through the nedium of a
publication funded in whole or in part by the college).

[EN245]. 385 U.S. 589, 87 S. C. 675 (1967).

FN246]. 687 P.2d at 437 (citing Kingsville |Independent Sch. Dist. v. Cooper, 611
F.2d 1109 (5th G r. 1980) (school district constitutionally prohibited fromrefusing
to renew hi gh school history teacher's contract because she engaged students in
raci al -rol e-playing during class); Keefe v. Geanakos, 418 F.2d 359 (1st Cir. 1969)
(granting injunctive relief to prevent discharge of tenured high school English
teacher for assigning an article containing vulgar termand for discussing the term
in class).

[FN247] . Keyishian, 385 U. S. at 603, 87 S. Ct. at 683.

[ FN248] . 830 F. Supp. at 1292-93.

FN249]. 1d. at 1293 (quoting Ronna G eff Schneider, Sexual Harassment and Hi gher
Education, 65 TEX. L. REV. 525, 551 (1987).




[FN250] . 511 U.S. at 675, 114 S. Ct. at 1888.

[ EN251]. Connick, 561 U. S. at 154 (quoting (Pickering), 391 U S. at 569).

[EN252]. 911 F. Supp. 999 (WD. Va. 1996). Scallet, a non-tenured instructor at the
University of Virginia s Darden Graduate School of Business (Darden), alleged that
three senior Darden faculty nmenbers violated his First Anendment rights by not
renewi ng his contract in retaliation for his outspokenness on issues of diversity at
Darden. 1d. at 1003.

[EFN253]. 1d. at 1015-16 (citations omtted). Although the court used the Pickering-
Connick test in assessing whether Scallet's in-class speech should be protected as
opposed to his out-of-class speech, the court noted its "reservati ons about
extendi ng the Pickering analysis to the in-class speech of university professors and
graduate school instructors since the test does not explicitly account for the
robust tradition of academic freedomin those quarters.” Id. at 1011 (citing

Keyi shian v. Bd. of Regents, 385 U S. 589, 603, 87 S. . 675, 683-84 (1967)).

[ EN254] . Connick v. Myers, 461 U.S. 138, 146, 103 S. Ct. 1684, 1690 (1983).

[EN255]. 1d. at 146-47, 103 S. . at 1690.

[ EN256]. By "germane to the subject matter,"” | nean content and class discussions
whi ch serve an educational function related to the course. The discussion or conduct
shoul d further the educational objectives of the course. See_Settle v. Dickinson
County Sch. Bd., 53 F.3d 152, 156 (6th Cr. 1995) (upholding the broad | eeway of
teachers to deternmne the nature of the curriculum... [and] the teacher's
responsibility in the classroom... to encourage speech germane to the topic at hand
and di scourage speech unlikely to shed light on the subject). 1d.

[EN257]. 323 F. Supp. at 1390. But see_Danbrot v. Central Mchigan Univ., 55 F.3d
1177, 1190 (6th Cr. 1995) (stating that a professor or teacher's "choice of
teachi ng nethods does not rise to the | evel of protected expression.").

[ FN258] . Meritor Savings Bank v. Vinson, 477 U.S. 57, 67, 106 S. Ct. 2399, 2405
(1986) .

[ FN259]. See generally Patricia H v. Berkeley Unified Sch. Dist., 830 F. Supp

1288, 1296 (N.D. Cal. 1993); Milloux v. Kiley, 448 F.2d 1242 (1st Cir. 1971); Silva
v. Univ. of NNH , 888 F. Supp. 293, 313 (D.N.H 1994) for discussions of the
"reasonabl eness" standard in sexual harassnent cases in an educational setting.

[FN260] . 429 U.S. 274, 97 S. C. 568 (1977).

[FN261]. 1d, 97 S. &. at 568.

[EN262] . 1d. at 287, S. . at 576.




[FN263] . See_Mles v. Denver Pub. Sch., 944 F.2d 773 (10th Gr. 1991).

[ FN264] . See supra note 36, at 1. The 1970 Interpretive Comments read, "Teachers
are entitled to freedomin the classroomin discussing their subject, but they
shoul d be careful not to introduce into their teaching controversial natter which
has no relation to their subject."” Id.

[ FN265]. See supra, Part Il1. C for a discussion of the facts in the Cohen case

[ FN266] . Hazel wood Sch. Dist. v. Kuhlneier, 484 U S. 260, 271, 108 S. &. 562, 570
(1988) .

[EFN267] . Bethel Sch. Dist. No. 403 v. Fraser, 478 U S. 675, 684, 106 S. & . 3159,
3165 (1986) (citations omtted).

[ FN268] . See_Cohen v. San Bernardino Valley College, 883 F. Supp. 1407, 1410 (C D
Cal. 1995). Cohen adnitted using a confrontational teaching style designed to shock
students and make themthink and wite about controversial subjects. 1d.

[EN269]. Freedom Speaks: Sexual Harassment and Free Speech (PBS tel evision
broadcast, Dec. 18, 1996) (videotape on file with author) (answering the question if
a warni ng by Professor Cohen in his syllabus stating that he would use pornography
woul d have been enough). Cindia Canmeron is an advocate for the organization, Nine to
Fi ve.

FN270]. See supra note 66 and acconpanyi ng text.

[ FN271]. Cohen v. San Bernardino Valley College, 92 F.3d 968, 971 (9th Cir. 1996).

[EN272]. 1d. at 972.

FN273]. See supra note 65 and acconpanyi ng text.

[EN274] . Cohen, 92 F.3d at 972.

EN275] . 1d.

EN276] . 1d.

FN277]. AMERI CAN ASSCOCI ATI ON OF UNI VERSI TY PROFESSORS, supra note 9, at 172.

[FN278] . Cohen, 92 F.3d at 971

[ FN279] . See al so, Beverly Earle & Anita Cava, The Collision of R ghts and a Search
for Limts: Free Speech in the Acadeny and Freedom From Sexual Harassnent on Canpus,



18 BERKELEY J. EWMP. & LAB. L. 282 (1997) (discussing the conflict between canpus
saf eguar ds agai nst sexual harassnent and freedom of speech in the academ ¢ context
and exanining Stanford's and Harvard Law School's sexual harassnment guidelines). |d
at 313.

[ EN280] . SEXUAL HARASSMENT ON CAMPUS: A LEGAL COVPENDI UM 373 (El sa Kircher Cole,
ed., National Association of College and University Attorneys, 3d ed. 1997).

FEN281] . 1d.

FN282] . Id.

FN283]. 1d. at 371

[ FN284] . Keyishian v. Bd. of Regents, 385 U S. 589, 603, 87 S. O. 675, 683 (1967).

FN285] . King, supra note 1, at 35.

FN286] . Freedom Speaks, supra note 269.

[FN287]. 393 U.S. 503, 508, 89 S. Ct. 753, 757 (1969) (affirnming the role of
academ c freedom and the essential role that Anerican universities play in denocracy
and the growth of civilization).

[ FN288]. See also J. Peter Byrne, Acadenic Freedom Wthout Tenure? 13 (Anerican
Associ ation for H gher Education Working Paper Series Inquiry No. 5, 1997)
(comparing and contrasting institutional protections such as tenure, grievance
procedures and peer review structures in the maintenance of academ c freedom.
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