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I NTRODUCTI ON

Anyone attenpting to justify action against a professor based upon his or her
speech must overcome the salutary barriers that principles of free speech and
academ c freedomerect to protect speech in the university. The case of Jeffries v.
Harl eston [FN1] presents a val uabl e opportunity to exam ne the scope and limts of
these principles in the context of racist and anti- Semitic speech by a faculty
menber serving as a departnent chairnman. Al though the Jeffries litigation was
extensive, involving a jury trial, two federal appellate court opinions, and two
appeals to the U S. Suprene Court, the judicial resolution of the case |eft
i mportant questions unanswered. The judges paid little attention to the issue of
academ c freedom despite its inportance to the nation's acadenic community. The
vital question of what harmnms col |l eges and universities may suffer fromfaculty
speech, and which of those harns they may properly sanction, was obscured by a jury
finding that there was potential, but not actual, harmfromJeffries' speech. [FN2]
As is usual with jury verdicts, the jury's findings were stated in conclusory
fashion, with the reasons for its findings unexpl ained. Further confusing matters,
the United States Court of Appeals for the Second G rcuit understated the inportance
of the role of the chairperson of an acadeni c departnment, m stakenly characterizing
the position as nerely "mnisterial." [EN3]

In this Article | will explore the nature and bounds of acadenic freedom and
di scuss the harns to a college or university that mght justify action against a
col | ege professor otherw se protected by rights of free speech *282 and acadenic
freedom | conclude that the dismissal of Professor Jeffries as chair of the Black
Studies Departnent at the City College of New York (City College) was neither
unconstitutional nor a violation of academ c freedom properly conceived.

A. Professor Jeffries' Speech

Prof essor Leonard Jeffries, Jr., chairman of the Black Studies Departrment at City
Col | ege, achieved renmarkabl e notoriety by delivering a single speech in Al bany, New
York on July 20, 1991. [FN4] The ostensible subject of his address to the Enpire
State Black Arts and Cultural Festival was nulticultural education in Anerican
public schools. But the rhetorical power of the speech cane not fromhis views on
education, but fromhis sustained attack on Jews and his denigration of whites. He
singl ed out Diane Ravitch, an official in the U S Departnent of Education and an
opponent of his ideas on nulticultural education, for special vilification, calling
her "the ultimate, suprene, sophisticated, debonair racist." Explicitly making the
religious connection, he later rel abel ed her a "sophisticated, Texas Jew. "

Thr oughout hi s address, Jeffries repeatedly and nockingly referred to Ravitch as
"M ss Daisy," the Jewi sh character in the filmDriving Mss Daisy. [FN5]



Jeffries warned his audi ence of "the attack coming fromthe Jewi sh conmunity -
systematic, unrelenting.” He linked the "attack" tothe supposed history of Jew sh
perfidy directed agai nst blacks. He spent much of his speech railing against "rich
Jews" who, he said, controlled the African slave trade. He blanmed the "Jew sh
conmuni ty" in Ansterdam Hanburg, and Curacao ("the new center of the slave trade in
the western world centered around the Jewi sh inm grants that noved into Curacao");
he condemmed "weal thy Jews" in colonial Newport, RI. ("the leading |egal slaving
center in Arerica, and ... the hone of the |argest Jewi sh community and nobst active,
weal thy Jewi sh community in Anerica.... [Wealthy Jews who not only controlled a
coupl e hundred of the slave ships ... [but] the distilleries that ... [sold run] to
the native Arericans as 'fire water'). He denounced "the Jewish rich ... [who]
supported the Spani sh throne and hel ped |ay the foundation for the enslavenent in
t he 1400s and 1500s." When the Spanish throne persecuted the Jewi sh community in
Spain at that tinme, nany Jews, according to Jeffries, *283 converted to Christianity
and "hel ped her [Queen Isabella] nmaintain the slave system agai nst the Africans and
nati ve Anericans." The synagogue in Ansterdam he identified as "the center of slave
trading for the Dutch.... [I]t was around this synagogue that the slaving system was
established." [EN6]

Jeffries took a break fromhis catal og of Jewi sh slaving centers to say, "Now
we' re not tal king about nbst Jews. Most Jews were being beat-up and down Europe -

persecuted for being Jewi sh. We're tal king about rich Jews ...." He then went on
"But the documentation is there. W are now preparing ... ten volunmes dealing with
the Jewi sh rel ationship"” to black enslavenent. A full ten volunes were needed "so we
can put it in the school system so there'll be no question about Mss Daisy ...."
[EN7]

Adding to his list of perfidious Jewi sh offenses, Jeffries claimed that Jews were
centrally responsible not only for black slavery, but for white European sl avery:
"So rich Jews and the Catholic Church had an alliance for hundreds of years, selling
white folks fromcentral, eastern and southern Europe into slavery in the Arab world
- the white slave trade, which is the precursor of enslaverment later." [EN8]

In the course of the speech, Jeffries said he was not anti-Semitic, citing as
proof the respect and support he received at City College, including support froma
professor he identified only as "the head Jew' at the college. He al so said he had
avoi ded publicly speaki ng about what he terned "the Jewi sh question" for a year, in
accord with an agreenent with "my Jews at City College."

For Jeffries, there was not only a Jew sh question but a white question as well.
He procl ained the superiority of African people conmpared to white European people.
The African "sun people" originated science, mathematics, and phil osophy, he stated,
and they created a communal , cooperative, spiritual culture. Wite Europeans, the
"ice people,” lived in caves and produced "barbarism" [FEN9]

*284 Returning to education, Jeffries cautioned his audience not to be taken in by
what he called "the white boy" - who, anpbng other things, neasures educationa
achi evenent by the unreliable device of test-taking. He ended his speech with a
final nocking reference to "M ss Daisy."

B. Public Reaction

Reactions to the speech were intense. Political |eaders called for Jeffries
di smissal. Even Mario Cuonp, then-governor of New York State, called upon the Cty
College to "take action or explain why it doesn't." [FEN1O]

The New York Tines called Jeffries "a confused man whose ranblings are as
unintelligible as they are hateful" and asked:

How can anyone take him seriously after last nmonth's speech at a black cultura
festival, where he sneered at "the white boy," the "head Jew at City Col |l ege" and
"M ss Daisy" - Professor Jeffries's pejorative nane for Diane Ravitch, an assi stant
U S. Education Secretary who disagrees with his definition of nulticultural

education. [FN11]



A Newsday editorial called the speech a "pernicious diatribe" containing "an acrid
streamof anti-Semtic poison." [FN12] New York State's then-educati on comn ssioner
Thomas Sobol, forcefully disassociated hinself fromJeffries, who had once been an
educati on departnment consultant, by denouncing the Jeffries "diatribe." [FN13] Even
a synpat hetic nedia observer, the editorial page of The Nation, wote of Jeffries:
"he really does make the Jewi shness of his political opponents and intellectua
critics the basis of their 'devilish' positions." [FN14]

*285 Support for Jeffries canme fromblack | eaders and fromthe Harlem conmunity;
at one black church, a crowd of over 1,000 people appl auded a vi deotape of the
speech. [FN15] Sone bl ack | eaders were nore equi vocal. Hazel Dukes, president of the
New York State chapter of the NAACP, terned Jeffries' conments "race-baiting" but
said that "Leonard Jeffries did not go to Albany to beat up on Jews. \Wat he did was
make isol ated comrents that could be taken out of context as hias or higotry."
[ EN16] Despite the backing, or at nmost nuted criticism of black |eaders, the
overwhel mi ng public reaction was one of strong condemation. Jeffries, in his
testinmony, called the reaction "nass hysteria within the context of nedia

hypersensitivity." [ENL7]

Protests on canpus were al so sharp. Bernard Sohner, Professor of Mathematics,
wote to Professor Jeffries: "you have nany anmends to make for this ugly, vicious
and danger-1aden performance ...." [FEN18]

The City University of New York's (CUNY) Board of Trustees Chairperson, Vice
Chai rperson, and Chancel l or issued a joint public statement declaring:

We are shocked and deeply disturbed by the irresponsible and inflammatory
statements nade by City Coll ege Professor Leonard Jeffries, Jr. At a tine when this
city and state need people of every racial and ethnic background working together to
foster unity, Professor Jeffries' remarks serve only to fuel the fires of bigotry
and di sharnony. [FN19]

*286 City College's Bernard Harleston, in a letter addressed to "Alumi and
Friends of Cty College," responded to the speech in strong terns: "The renarks of
Prof essor Jeffries, which disparaged certain groups by race and religion, have
deeply hurt and of fended nenbers of these groups and threaten to underm ne the very
fabric of collegial life.... |I disassociate this college vehenently from such
attitudes and val ues." [FEN20

The City Coll ege Faculty Senate condemed the renmarks in an oddly phrased
resolution that called Jeffries' coments both inpolite and abhorrent. The
resol ution stated

The Faculty Senate ... deplores the breach of academ c courtesy and decorumin

the ethnic slurs used by Professor Leonard Jeffries, Jr. to refer first to a
col | eague and a nenber of this body, and second, to a l|arger group of coll eagues ...
and di savows and rejects the abhorrent anti-Senitic and anti- Italian sentinents he
has expressed; but repudi ates as inconpatible with academic freedom any attenpt,
... to discipline a faculty menber, because he or she expresses provocative and
controversial, even offensive, views. FN21

For its part, the Black Studies Departnent faculty supported Jeffries with a
statement that included this passage:

After carefully reviewing the allegedly offensive July speech by Dr. Jeffries,
we have concluded that the essence of Prof. Jeffries' nmessage was historically and
contenporarily true and correct.... The vicious attacks and raci st nani pul ations
agai nst Brother Jeffries by a contenptuous press, public hate nail, offensive
t el ephone calls, denobnstrations-along with a disgraceful litany of V.I.P.'s and
prom nent scholars-are all incontrovertible evidence that the allegations emanating
fromthe July remarks were purely a snokescreen for the underlying white
establ i shnent's anger and apprehension regarding Dr. Jeffries vigorous and
articulate advocacy of a "Curriculumof Inclusion," and a rewiting of the human
fam |y history based on African foundations. [FN22



C. The Lawsuit

In March, 1992 the University Trustees, acting on the reconmendation of the City
Col l ege President, voted to end Jeffries' termas Chair *287 of the Black Studies
Department after one year, although the usual termof a Departnent Chair at the
coll ege was three years. [FN23] Professor Jeffries brought suit against the
President and the Trustees, claimng they violated his First Anendnent rights by
renoving himfromhis position as chairperson because of his Al bany speech

Al t hough even the trial judge handing Jeffries a victory called his remarks
"hat eful, poisonous and reprehensible,” [FEN24] Jeffries prevailed in the tria
court. [FN25] He won again when the university appealed to the Second Circuit
(Jeffries 1), which called his comrents about Jews "hateful and repugnant.” [FN26
But the Suprene Court vacated the decision and remanded the case to the Second
Circuit [FN27] for reconsideration in the light of Waters v. Churchill, a recently
deci ded case dealing with the government's right to disniss an enpl oyee whose speech
i mpairs the functioning of the workplace. [FN28] On renmand, the Second Circuit in
Jeffries Il reversed itself, ruled against Jeffries, and dism ssed his claim [FN29]

Jeffries owed his sudden reversal of fortune to a devel oping area of free speech
| aw. Generally, courts now permt the governnent enployer to dismss workers for
speech that inpairs the effectiveness or efficiency of the workplace. Waters v.
Churchill [EN30O] clarified one doctrinal element crucial to the Jeffries case.
Justice O Connor's plurality opinion observed that the governnent enployer's
"reasonabl e prediction of disruption" would generally suffice to show harmto the
wor kpl ace. [FEN31] It was this distinction drawn between actual harmand a
"reasonabl e prediction"” of harmthat caused the Second Circuit's change of heart in
Jeffries. The jury specifically found that City College officials had acted upon a
reasonabl e prediction that harmwould flow fromJeffries' speech. The circuit
court's first opinion (Jeffries |) ignored this finding, relying instead on the
jury's additional finding that the speech did not in fact hanper the operations of
the departnment or the Coll ege. [EN32] Understanding Waters to require application of
t he reasonabl e-prediction-of-harm standard, the court on remand ruled for the
col I ege.

Al though, as | will argue, Jeffries Il is correct in its conclusion, the circuit
court's opinion is unsatisfactory in its analysis. Applying the *288 Suprene Court's
First Anendnment standard for public enployers to a university, even a public one, is
a delicate task. The state-run university is an enployer, to be sure, but it does
not share the nmarketplace features and orientation of many enployers. It is
organi zed differently and seeks different ends than do either traditional government
agenci es or governnment service providers.

The two Jeffries opinions in the Second Circuit displayed little sensitivity to
this unique nature of the university. Consequently, the court failed to give
convi nci ng answers to three questions which | propose are central to its anal ysis:

1. How does higher education's dedication to acadenic freedom affect the
anal ysis of the perm ssible actions that can be taken by the university to conbat
t he danagi ng effects of faculty speech?

2. Did Jeffries occupy such a significant position within the university that
the exercise of his free speech right m ght have a danaging effect on the ability of
the university to acconplish its m ssion?

3. How nmight a speech like Jeffries' harmthe university, its students, and the
Bl ack Studies Departnent itself?

In exploring these matters, | first discuss both of the key rights that professors
normal ly enjoy: the right to acadenic freedomand the right to free speech. |
propose how universities and courts m ght think about academ c freedom both as a
prof essional norminplenented in public and private institutions, and as a First
Amendnent doctrine applicable to public universities. Academ c freedom a wi dely
accepted but ill-defined concept in Anmerican higher education, poses inportant
barriers to actions against faculty speech; neverthel ess | suggest several reasons
why acaden ¢ freedom does not bar the action taken by City College in this affair



Next, | examine the free speech doctrine that governs public enployers, which the
Second Circuit used to deternine whether Professor Jeffries' First Amendnent rights
were violated. | conclude here that the chairperson's role within in the college
organi zation is not a minor, "mnisterial" one, as the Second Circuit pane
characterized it, [FN33] but is rather an inportant post within the university
structure. Particularly coming fromthe chair of an acadenic departnent, Jeffries
speech potentially had a significant and destructive inpact upon the university.

Finally, | specify the kinds of harnms that a Jeffries-style speech can inflict on
a university. | detail these harms to provide an analysis that the Second G rcuit
negl ect ed-an anal ysis essential to the correct determ nation of cases in which the
interests of free speech and a university collide.

O course, not every disruptive speech should be subject to penalty in an
institution whose vitality depends in no small neasure on free *289 and soneti nes
controversial speech. Jeffries' speech, however, inflicts harms of a kind that
justified the action the university took against the speaker. | thus agree with the
ul timate decision of the Second Grcuit, that the renoval of Jeffries as chair of
the Bl ack Studies Departnment was constitutional and proper.

| . ACADEM C FREEDOM

The first issue City College had to face was whet her academ c freedombarred it
frominposing any sancti on agai nst Professor Jeffries. The coll ege adm nistration
responding to the speech and the outrage it generated, initiated its own inquiry,
prom sing to conduct the investigation with due deference to principles of academc
freedom [FN34] Despite agreenent on all sides that acadenic freedom ought to be
respected, the canmpus was divided over the question of its application. The
adm ni stration and trustees went ahead with the renoval of Jeffries, while the
faculty senate voiced its view that any action by the coll ege against Jeffries would
be "inconpatible with academic freedom" [FN35

Academic freedomis a well established tradition in American hi gher education
[EN36] yet its netes and bounds are far fromprecise. It has different nmeanings in
the acadenic profession and in the law it is sonetimes invoked to protect
i ndi vidual professors fromtheir own colleges, [FN37] sonetinmes to protect colleges
fromthe government, [FN38] and sonetinmes to protect professors fromthe governnent.
[EN39] Much attention has been paid to the dismssal of faculty menmbers, and less to
sanctions which do not deprive faculty menbers of their faculty positions. | wll
initially consider academ c freedomas a principle of the academ c profession, and
then consider its role in the | aw

Wthin the profession, the nost influential declaration on acadenmi c freedomis the
1940 Statenent of Principles on Academ ¢ Freedom and Tenure, [EN4QO] formul ated
jointly by the American Association of University Professors (AAUP) and the
Associ ation of Anerican Colleges. This relatively brief pronouncenent sought to
protect "the free search for truth and its free expression" by guaranteeing freedom
for professors in their roles as teachers, researchers, and citizens. [FN41] Its key
provi sions, appearing under the heading "Academ c Freedom" state:

*290 (a) Teachers are entitled to full freedomin research and in the
publication of the results, subject to the adequate performance of their other
academ c duties; but research for pecuniary return should be based upon an
understanding with the authorities of the institution

(b) Teachers are entitled to freedomin the classroomin discussing their
subj ect, but they should be careful not to introduce into their teaching
controversial matter which has no relation to their subject. Limtations of academc
freedom because of religious or other ains of the institution should be clearly
stated in witing at the tine of the appoi ntment.

(c) College and university teachers are citizens, nmenbers of a | earned
profession, and officers of an educational institution. Wien they speak or wite as
citizens, they should be free frominstitutional censorship or discipline, but their
special position in the comunity inposes special obligations. As scholars and
educational officers, they should renenber that the public may judge their



profession and their institution by their utterances. Hence they should at all tines
be accurate, should exercise appropriate restraint, should show respect for the

opi nions of others, and should nmake every effort to indicate that they are not
speaking for the institution. [FN42

The | ast provision caused sone controversy anong the drafters of the 1940 Statenent
[ FN4A3] and anong contenporary scholars. [FN44] |f academic freedomis founded upon
the scholar's need to freely pursue truth, why should it include special protection
for non-schol arly endeavors, which the academ c undertakes in his role as ordinary
citizen? Instead, a citizen's speech is protected by the First Anendnment, but not by
academ c freedom In 1964, an AAUP Committee el aborated upon the 1940 Statenent by
st ating:

The controlling principle is that a faculty nmenber's expression of opinion as a
citizen cannot constitute grounds for dismssal unless it clearly denonstrates the
faculty menber's unfitness to serve. Extranural utterances rarely bear upon the
faculty menber's fitness for continuing service. Mreover, a final decision should
take into account the faculty nenber's entire record as a teacher and schol ar

FN45

*291 It is not clear howto classify the Jeffries speech. Although "extranural"
in the sense that it was not given on canpus, in an era of instant nass
conmuni cati ons the distinction between on canpus and of f canpus audi ences may be
epheneral. The speech was on a topic within his professional field. It also
concerned a natter of intense public debate, in which Jeffries was entitled to
participate in his role as a citizen. Under the AAUP el aboration, which assunes
academ c freedom extends to professors speaking as citizens, Jeffries is protected
fromdismssal as a faculty nenber unless the speech denmonstrates his unfitness as a
professor. This does not nean he is protected in his position as chairnan. [FN46

If Jeffries spoke as a professor expounding upon his scholarly ideas in his field
of academ c expertise, his claimof academ c freedom should prevail absent his
transgression of sone limt on that freedomor some vitally inportant countervailing
interest. The AAUP's 1940 Statenent hints at sone linmts to academ c freedom but in
a sonewhat vague and unsystenatic way.

Professor WIlliam Van Al styne has hel pfully attenpted to fully describe the scope

and limts of academic freedom He wites:
Insofar as it pertains to faculty nenbers in institutions of higher I|earning,

"academ c freedom is characterized by a personal liberty to pursue the
i nvestigation, research, teaching, and publication of any subject as a matter of
prof essi onal interest w thout vocational jeopardy or threat of other sanction, save
only upon adequate denonstration of inexcusable breach of professional ethics in the
exerci se of that freedom [FN47]

Prof essor Van Al styne sees acadenic freedomas a broad freedom but one linmted by
standards of professional integrity. Academics are generally at liberty to pursue
truth as they see fit, but they can be held accountable in sone linmted
circunstances: "[t]he maintenance of acadenic freedom contenplates an accountability
in respect to acadenic investigations and utterances solely in respect of their
professional integrity, a matter usually determ ned by reference to professiona

et hical standards of truthful disclosure and reasonable care." [FN48

| offer four rationales in support of the conclusion that Professor Jeffries
di sm ssal as departnment chair was proper, despite the doctrine of academ c freedom
These are: (A) that Jeffries' statenents gravely transgressed professional norms and
merit no academnic freedom protection; (B) that acadenic freedom confers inmunity
only fromdi sproportionate penalties for speech that transgresses professiona
nornms, and the penalty visited upon Jeffries was not disproportionate; (C) that the
harm done by Jeffries to the departnment, the students, and the *292 university
out wei ghed any infringenent of academ c freedom suffered by Jeffries; and (D) that
academ c freedomoffers only limted protection for professors acting in
adm ni strative roles.



A. Sone Statenents Constitute Transgressions of Professional Norns Gave Enough to
Pl ace the Speaker Beyond the Linmts of Academ c Freedom

Certainly serious departures from professionalismplagiarism falsification of
research data, abuse of grading power to punish students for non-academ c reasons-do
not merit the protection of academ c freedom and indeed can justify dismssal from
the university. Even in the classroom where traditionally ideas are paranount and
the professor is nost free to expound, sone limts apply. In 1988, after a student
reported in the canpus newspaper on the dubious racial theories and undercurrent of
intimdation in Professor Jeffries' classes, a special fact finding comrttee was
appointed to |l ook into the content of Jeffries' classes. [FN49] The conmittee
consi dered the proper bounds of classroom speech in a nenorandum addressed to the
col l ege president. It stated:

Students nust not be nmade to feel unconfortable (or fearful) in the classroom
due to the nature of the presentation ... or the action or statenents of the
instructor. While the protective net of academnic freedom nust be extrenely wi de,
there nust also be limts to the range of the instructor's statenents, |anguage, and
i njection of personal beliefs. Mitual respect nust be maintained at all tines, and
instructional material nust be based on verifiable facts or tenets. [FEN50

This statenent presents dual sets of concerns. There are concerns for professiona
conpetence, to be exercised in choosing instructional nmaterials and, presunably, in
advancing theories that have a legitimate intellectual basis. No teaching scientist
can legitimately portray the Earth as flat, or replace Darwin's theory with the
creation story from Genesis. Jeffries' theory about nelanin as a source of black
intellectual *293 superiority, his racial theory of superior African "sun people"
and inferior European "ice people," and his dubious use of history in support of his
i deol ogy, [FN51] all create severe doubts about the professor's basic acadenic
conpet ence. [FN52] The coll ege did not choose to act against Jeffries based on
academ c i nconpetence, but the case, it would seem is there to be nade. [FN53

Concerns about professional integrity are often inprecise, but they nust be
addressed by every profession. Traditionally, the professor in the classroom
orchestrates an intellectual discussion of the topic at hand. Wth this
under standi ng, the Second Circuit felt confident in referring to the college
classroomas a "marketplace of ideas." [FN54] But the classroomis not exactly like
t he market pl ace of ideas in the society at large. Professors, unlike paradi ng Nazis,
have a job to do and distinct obligations to the audience gathered to hear them
Fundanental student interests justify limts on a professor's academ c freedomin
class. These interests include:

1. Learning the matter under study, guided by a professor who respects, rather
than betrays, the basic tenets of intellectual life; [FN55

2. Learning in an atnosphere as free of racial and ethnic hatred as the faculty
and adm ni stration can make it;

3. Effective access to all courses in all academ c departnents (assum ng
academ c qualifications are net);

4. Freedomfromintimdation and fromattacks on a student's race or religion by
a faculty nmenber; and

5. An environment in which the student's passage to mature adul thood is aided,
not distorted and corrupted, by the faculty.

Statenments denonstrating a professor's aninus towards certain groups infringe upon
these interests. [FN56

*294 Sometimes outsiders value these student interests nore than faculties seem
to. The trial judge in the Jeffries case rejected the notion that free speech rights
in class extend to extrene |engths:

[ T]he Constitution does not prevent a University fromtaking disciplinary action
agai nst a professor who engages in a systematic pattern of racist, anti-semtic,

sexi st, and honophobic remarks during class.... Nor does the Constitution protect
the right of a professor to teach patently absurd and wholly fallacious theories in
his class.... [The court's decision] does not require City University to continue to

di sserve its own students by subjecting themin class to the bigoted statenents and
absurd theories of any of its professors. [FN57



Col umi st Bob Herbert urged nore consideration of student interests at City
Col I ege, and suggested a netaphor different fromthe "narketplace of ideas" for the
cl assroons of professors |ike Leonard Jeffries:

You'd like to think of it as a skit. Play-acting. Theater of the absurd. The
professor, in his African costune, stands before his student-followers and plays the
buf f oon.

Ener gi zed by the spotlight, the professor |oudly proclainms that white people are
nef ari ous, pignment-challenged "ice people" - cold, egotistical and exploitive. Black
peopl e, on the other hand, are warmand friendly, unfailingly humanistic and
spiritual, the "sun people.”

And Jews? Wl |, they stink

It nust be a joke, right? A put-on. Ladies and gentlenen, let's hear it for that
chanpi on of nelanin - the chairman and chief anti-Semte of the Black Studies
Departnment at City College - Professor Leonard Jeffries. [FN58

For Herbert, the major question is "why M. Jeffries's clownish act was allowed to
run so long at Gty College." [FN59

If a professor ever proposed a course called Raci sm 101, designed to pronote
raci st and anti-Senitic ideas, no university curriculumconmttee would ever approve
the course. But professors who teach raci smunder a different course title have
confounded col |l ege faculties. Academ c freedomis invoked to permt what the faculty
woul d unhesitatingly reject, were it proposed to themas a curricular matter. A
professor *295 |ike Jeffries, teaching his insupportable theories of racial
superiority and his invented history of Jew sh wongdoi ng, need not be given free
rein sinply because his course is already part of the curricul umunder sone
i nnocuous title. Faculties that tolerate such teaching under the rubric of academc
freedomfail to see that they harmtheir students and denean true academ c val ues
when they stretch academ c freedomso far. [FN6O

Even the "wi de net" of protection cast by the principles of free speech, acadenic
freedom and due process does not protect remarks that are destructive of the search
for truth based on reasoned anal ysis and the exchange of ideas. The strongest case
for this was made by a professor who did not testify at the Jeffries trial but who
voi ced his opinion in the campus debate over the bounds of acadeni c freedom
Prof essor Morris Silver, in a meno to Provost Robert Pfeffer on Septenmber 26, 1991
stated, "[s]peaking as a Departnment Chairman and menber to the Social Science P&B
[ personnel and budget conmmittee] since 1969, it is ny considered judgnment that the
ethnic slurs uttered by Professor Jeffries in this public forumrepresent gross
devi ations from proper professional discourse.” [EN61

In the faculty senate, Professor Silver proposed a resolution condeming Jeffries.
[EN62] Saying that Jeffries "engaged in the crudest forms of race baiting," Silver
concl uded:

Citizen Jeffries has a right to foster racial and ethnic hatred. However,
Prof essor Jeffries has no such right. Academic freedom *296 is intended to protect
the disinterested search for truth, no matter how politically incorrect,
i nsensitive, or danaging. But not all utterances nade by a professor are protected
by academi c freedom Public statenents devoid of intellectual content nade with the
intention of defaming and inciting hatred agai nst ethnic groups are not protected hy
the principle of acadenic freedom Indeed, ethnic slurs are inconpatible with
academ ¢ freedom and destructive of intellectual life. [FN63

The charge of racismis often nade in society, and in its broadest usage it seens
to include insensitive remarks, actual or perceived insults, offensive jokes, and
even political opinions that others find inconmpatible with social justice. By
itself, racismis too broad a category to enploy to limt academ c freedom But
Prof essor Silver narrows the sense of the termto include only statements that
defane and incite hatred agai nst specific groups. The statenents need not go so far
as to present a clear and present danger of physical assault or riot; the limt
advocated is one for acadenic freedom not for free speech generally. [EN64] The
speech need not be destructive of physical life, but of intellectual Iife, to fal
beyond the bounds of acadenic freedom



Professor Silver's distinction nay hold the key to the conparison, often made in
di scussions of the Jeffries case, to the case of City Coll ege phil osophy professor
M chael Levin. [FEN65] Levin becanme the focus of criticismwhen he published his
views on race and intelligence. Levin had witten a book review for an Australian
journal, Quadrant, in 1988, a letter to a scholarly journal of philosophy in 1990
and a letter to the New York Tines in 1987. [FN66] He expressed his opinion that |Q
tests were *297 accurate and unbi ased neasures of intelligence. Thus, the evidence
fromlQtests convinced Levin that on average bl acks as a group were | ess
intelligent than whites. In the New York Tines letter, he argued that white store
owners were justified in refusing entry to black nmal es because of fear of crimna
acts of robbery and assault, even though refusing entry would penalize nmany i nnocent
bl ack customers, based upon probabilities drawn fromcrinme statistics.

Protesters di srupted Professor Levin's classroomand engaged in nenaci ng behavi or
toward Professor Levin. The protesting students were not from Professor Levin's
class, and while City College adm nistrators identified the two student |eaders of
the disruptions, the admnistration did not pursue disciplinary action against them
after they refused to appear for a neeting in the Dean's office. The college did ask
Prof essor Levin to withdraw fromteaching his introductory phil osophy course in the
m dst of the Fall 1988 Senester, which he agreed to do. In a |later senmester, the
administration sent a letter to Professor Levin's students offering themthe chance
to transfer into a newy created section of the course, if they were offended by the
controversial views espoused in Professor Levin's witings. Finally, the College
Presi dent appointed a special conmittee to | ook into when a professor's speech m ght
constitute conduct "unbecom ng a nenber of the faculty," |anguage that inplicitly
t hreatened action against Levin's tenure status.

Levin sued the college, and won a judgrment that the university had violated his
First Anendnent free speech rights. [FN67] The sane trial judge presided over both
the Levin and the Jeffries cases, and found themto be essentially simlar. But
there are significant differences between the two matters that nust be appreci at ed.
The first and nost obvious difference is that Levin did not hold an administrative
post of any kind. Jeffries was a departnent chairperson, and the predictable harms
to the college fromhis views, discussed |later, [FN68] flowed fromthe damage he
could cause in that position. A second difference is in the adninistration's
interference with Levin's teaching and its threat to change his tenure status,
neither of which occurred in the admnistration's dealings with Jeffries. These
actions are nuch nore likely to silence a professor than depriving himof a position
not essential to his functioning as a teacher and schol ar

Finally, Levin's beliefs may or may not reflect the racial aninus that would | ead
himto discrininate against or degrade students, faculty colleagues, applicants for
faculty positions, or others. Wile Levin's views m ght be evidence of a pernicious
desire to stigmatize blacks as a group, it does not necessarily follow fromhis
views on overall group differences in intellect between blacks and whites that he
bel i eves: a given black student in his class is not as smart as a given white
student in class, or that a black student can not be the brightest student in the
class, or that the black students in Philosophy 101 are, as a group, |ess *298
intelligent than the white students in Philosophy 101. There was no evi dence t hat
Levin adverted to his beliefs in any way in class. No student ever conplained in
Levin's twenty-two years of teaching that Levin was unfair to a student because of
race. [FN69] Wiile Levin's views are troubling, on grounds of both quality of
anal ysis and negative effects on racial harnony on canpus, overall he seens not to
be a racial demagogue.

Jeffries' nessage, by contrast, was unm stakably nalicious. H s speech shows that
he belittles and scorns Jew sh peopl e because of their group nenbership, he
scapegoats and denoni zes Jews, and he regards nenbers of the group as engaged in a
conspiratorial effort to oppress blacks. His specious history of Jew sh evil-doing
i s denmgogic, not acadenmic; his political agenda |eads himto create a despised
enemny, the Jews. If acadenmic freedomis freedomto pursue one's academ c agenda, it
seens proper to exclude those efforts which incite group hatred that have only the
fal se trappings of "academ c" inquiry.



B. Transgressions of Professional Norns, Though Not Grave, Suffice to Deny Conplete
Academ ¢ Freedom Protection

This rational e recognizes that there are many norns of academ c propriety, sonme of
whi ch are of utnost inportance and others which are of |esser significance. Acadenic
freedom particularly when supported by an institution's tenure system provides
sone very strong protection for the speech of the tenured faculty nenber, permtting
di smissal only for serious wongdoing or gross inconpetence. But even with a tenure
systemfully in place, sonme deprivations short of dism ssal may be visited upon
faculty nmenbers who conmt |ess than capital academ c of f enses.

Fromthis perspective, academ c freedom | ooks less like a systemthat grants tota
imunity fromthe consequences of one's speech, and nore |ike a systemthat protects
professors fromcertain sel ected kinds of adverse-and often di sproporti onate-
reactions to their academ c work as teachers and scholars. Wthin the acadeny,
academ c freedonmls protections need not be total. A professor who teaches and wites
in awy that fails to garner respect-by engaging in sloppy research, enploying
unsound net hodol ogi es, drawi ng overbroad conclusions fromlinited data, exhibiting
disdain for the work of others, unfairly criticizing colleagues or committing a host
of other academic sins-nmay renmain tenured but still nmay experience sonme negative
consequences. Judgnments about the quality and integrity of professorial speaking and
witing legitimately factor into decisions about research | eaves, access to funding,
reduced teaching | oads, university conmttee assignments, pronotions,
nonr eappoi nt ment of untenured faculty, course assignnents, salary increases, and
many other inportant matters. [FN70

*299 For Professor Jeffries, his speech, with its serious negative effects on the
college, led to the loss of his departnent chair. The college's action was not
di sproportionate to the offense. The speech was damaging to the efforts of the
college to create a bias-free environment, to instill respect for the ideals of the
university, and to make the Bl ack Studies Departnment a source of pride rather than a
source of enbarrassnent. It denonstrated an irresponsible nmndset at odds with the
basic responsibilities of acadenic adm nistration entrusted to a departnent
chairperson. [EN71] In this light, removal fromthe chair seens a reasonabl e rather
than a di sproportionate response by the coll ege.

C. The Damage Done to the University Can Qutweigh the Infringenent of Acadenic
Freedom Suffered By the Professor

No rul e, even one protecting acadenic freedom can hold absolute sway in the rea
worl d. Inportant principles nmust sonetines yield to conpelling needs. Sone neasure
of academc freedomin the university is sacrificed, for exanple, because of the
need to evaluate untenured faculty menbers. [FN72] Knowi ng they will be judged by
tenured faculty and deans, junior faculty have a practical stake in not alienating
these future judges; as a consequence, sonme untenured acadenics will avoid
controversial subjects or withhold fully candid expressions of their opinions. A
primary virtue of tenure is that it elininates or vastly reduces such pressures. For
those wi thout tenure, sone of acadenic freedomis protection is lost. Yet the | oss of
academ c freedomis outweighed by the essential institutional need for a
probationary period in which to assess the quality of untenured faculty nenbers,
before the institution nakes the Iifelong conmtnent that tenure represents.

Simlarly, it can be argued that the great harmlikely to be done to his
departrment, to the college's students, and to the university itself [FEN73]
out wei ghed what ever acadeni c freedom protection Jeffries enjoyed as *300 a professor
occupying a departnental chair. Insofar as Jeffries expressed his views on
mul ticultural education, his speech was protected by acadeni c freedom But by
blending in anti-Semtic and raci st comments and by substituting scapegoating and
race-baiting for intellectual analysis, he willingly risked inflicting substanti al
and unwarranted danmage on his college, and at the sanme tinme reduced the value of his
contribution to the nulticultural debate. Wth his tenure status unchal |l enged, he



nm ght continue to air his views, albeit without the prestige conferred by his
chai rmanshi p. Under these circunstances, the college could reasonably concl ude that
t he danage done outwei ghed the acadenic freedom val ues at stake.

A parall el weighing of values occurred in the Second Circuit's resolution of
Jeffries' First Anmendnent claim when the court ruled that "as a matter of law, this
potential disruptiveness [of Jeffries' speech] was enough to outwei gh whatever First
Amendnent val ue the Al bany speech mi ght have had." [FEN74] Unfortunately, the court
did not say any nore on the natter, |eaving any "weighing" that it did
unarticulated. Its assertion is subject to some doubt when another of its
conclusions-that the chair was a nerely mnisterial position-is taken into account.
If the chair's job was not of nuch significance, why weigh very heavily the
potential disruptiveness to the college of the chairnman's speech? Because | do not
agree with the characterization of the chairmanship as "mnisterial," [FEN/5] and
bel i eve the harmwas substantial, [FN76] | agree that the result of the weighing
supported Jeffries' dism ssal

D. Academ c Freedom Ofers Limted Protection to Professors Acting As Admi nistrators

This argunent classifies the chair as an adnministrative position. Typically
adm ni strators do not have tenure in their admnistrative roles. Al though Professor
Jeffries had tenure as a faculty nmenber, he did not have tenure as a departnent
chair. Continuation as chair depended upon the good opinion of the departnent
faculty which elected him and of the President who approved the appoi nt nent and
submitted it to the Trustees. The institutional powers that appoint chairs are
entitled to the discretion that managenent generally has to renpbve adm nistrators.

VWhile it is plausible to argue that a departnental chair is not a role for which
academ c freedomexists at all, this goes too far in denying a professor academc
freedom protection froma sanction-loss of a chair-inposed only because of
politically or socially unpopul ar professorial *301 speech. In Jeffries' case, his
speech was on a matter within his academ ¢ domain, and it was unpopular. But it did
nore than nerely generate di sagreenent, which universities, of all places, should be
able to tolerate. Jeffries' speech also cast doubt on his judgnent on natters
bearing on the operation of the university, and was likely to cause harmto students
and to his own departnent. [FN77] It is these qualities of the speech that justify
his dism ssal fromthe chairperson's role.

Acadeni ¢ freedom should include freedomto talk about one's field while one holds
an admini strative position, but the freedomis not absolute, and should be nore
qualified than the liberty of the faculty nmenber to speak and maintain his ordinary
position as a faculty menber. The university president is entitled to have
confidence in the quality of judgnent, |eadership ability, and high |evel of
academ c conpetence of the departnent chair. Greater responsibilities devol ve upon
the faculty-adnministrator, [FN78] and speech that calls into question one's ability
to discharge those responsibilities justifies depriving the faculty menber of his
enhanced role in university affairs.

E. Academ ¢ Freedom and the Law

The Second Circuit's opinion in Jeffries Il devoted little attention to acadenic

freedom addressing the issue in this sole paragraph
Finally, we note that an ami cus curiae argues that we should not apply Waters

at all because Jeffries, as a faculty nenmber in a public university, deserves
greater protection fromstate interference with his speech than did the nurse in
Wat ers who conpl ai ned about the obstetrics division of the hospital. W recogni ze
that academic freedomis an inportant First Anendnent concern. Jeffries' academc
freedom however, has not been infringed here. As we held in the earlier Jeffries,
and as Jeffries hinself has argued, the position of department chair at CUNY is
m nisterial, and provides no greater public contact than an ordinary professorship
Jeffries is still a tenured professor at CUNY, and the defendants have not sought to
silence him or otherwise limt his access to the "marketplace of ideas" in the



cl assroom [ FEN79]

The court's statenent about Jeffries' continued tenure status is inline with the
argunents made above concerning proportionality and wei ghing. [FEN80] The court's
conclusion that the position of departnent chair was nerely mnisterial, however,
seens incorrect for City College and inaccurate for many institutions of higher
education. [FN81] As previously *302 discussed, the characterization of Jeffries
cl assroom as a market pl ace of ideas seens mi sgui ded. The court's dism ssive brevity,
however, does seemin keeping with the Suprene Court's recent pronouncenents on
academ ¢ freedom as a conmponent of the First Anendnent.

Nearly three decades ago, in Keyishian v. Board of Regents, [FN82] the Suprene
Court terned academnmi c freedoma "special concern of the First Amendnent." [FEN83
Striking down attenpts by the government in the cold war era to inpose |oyalty oaths
to regul ate the teaching profession, the Court wote in an earlier case that these
laws threatened to inpose "a strait jacket upon the intellectual |eaders in our
coll eges and universities." [FEN84] Later, in Keyishian, the Court wote that the
|aws threatened to "cast a pall of orthodoxy over the classroom" [FN85] These ol der
cases were construed in the 1990 case of University of Pennsylvania v. EECC [ FN86]
as governnent attenpts to "control or direct the content of the speech engaged in by
the university or those affiliated with it." [FN87] This characterization describes
a standard First Anmendnent violation, regardl ess of the acadenic setting. Notably,
the Court in University of Pennsylvania did not renew its Keyishian pl edge to make
academ c freedom a special concern of the First Arendnent; it referred to the ol der
precedents as "the so-call ed acadenic-freedom cases." [FEN88] No special conmtnent
to academ ¢ freedom can be found in the opinion, although the justices reaffirmed
their adherence to the "principle of respect for legitimte academ c deci si on-
maki ng. " FN89

It now seens possible that the Court might refuse to recogni ze any acadenic
freedom cl ai m not enbraced within already established First Anendment doctrines. At
nost, the Court might be willing to add at |east the core ideas of academ c freedom
to the existing stock of First Amendnent ideas. [FN90] Keeping to the core is in
many ways a desirable outconme. The core would protect critical inquiry into ideas in
the *303 classroom in research and in debate; it would guarantee a neasure of
freedomto the individual professor and some autonony to the academi c institution
[FN91] Teachers in our educational system Justice Frankfurter once wote, cannot
function "if the conditions for the practice of a responsible and critical mind are
denied to them" [FEN92

But if fundamental constitutional values are not "sharply inmplicate[d]," FN93
the courts are well advised not to fashion new rules of constitutional |aw around
t he profession's concept of academ c freedom Broader constitutionalizing would
inevitably bring its own set of problens, e.g., confiding problenms of |ine-draw ng
to judges who are not necessarily attuned to the realities and nuances of acadenic
life; pressuring universities to make judgnents based upon strategies of litigation
avoi dance rather than application of the institution's own academ c standards; and
i ncreasing the incidence, costs, and disruption attendant upon litigation

Constitutionalizing acadenic freedomwoul d al so prevent institutions from defining
various aspects of the concept for thenselves. The w dely adopted 1940 St atenent
does not begin to provide an el aborate, detailed, or precise understandi ng of the
concept and its many possible applications to university life. As long as the
academ c profession itself does not agree on the bounds of acadenic freedom
constitutional decisions risk truncating an inportant and necessary debate within
t he profession on acadenic freedom s proper scope. [FN94] Courts, for their part,
shoul d be wary of deciding natters that are best left to acadenics thensel ves; as
one court stated years ago, " T he court does not intend to referee every debatable
di spute between school teachers and their enployers sinply because acadeni c freedom
may arguably be involved." FN95

The di scussion thus far of denying acadenmi ¢ freedominmunity to Professor Jeffries
denonstrates that the Jeffries situation is far from acadenm ¢ freedoni s core concern
about interference with the basic conditions for free and responsible inquiry. Thus



the Second Circuit's *304 rejection of the constitutional academ ¢ freedom argunent
is well founded.

Apart fromthe Constitution, it is conceivable that a professor mght claim
academ c freedomas a contractual right. Guarantees of academ c freedom m ght exi st
if academ c freedomwere referred to in faculty contracts or in official faculty
handbooks published by the university. [FN96] No contractual clains were advanced in
the Jeffries case; if any were based on the general |anguage of the AAUP's 1940
Statenment and the customary understanding of the termin the profession, they ought
not to succeed for the reasons stated in the discussion above of acadenic freedom as
a norm of the profession

1. THE FI RST AMENDMENT, PUBLIC EMPLOYEE SPEECH, AND THE UNI VERSI TY EMPLOYER

In his case, Professor Jeffries did not rely on an acadenic freedom argunent. He
i nstead argued strenuously that a separate branch of First Anendment doctri ne-that
whi ch gives public enployees certain rights to speak out without fear of enployer
sanctions-protected himand barred his renoval fromthe Bl ack Studies Departnent
Chair. [FN97] In this section | will outline the free speech rights of governnent
enpl oyees and suggest how the | egal doctrine now in place ought to be applied in the
university setting. | also suggest some cautions about the Second Circuit's
resol ution of Jeffries I1.

A. Public Enpl oyee Speech

In the late 19th century, Justice Hol nes suggested a rather drastic |imt on the
free speech rights of governnent enployees. |In his epigrammatic style, he wote that
"[a policeman] nmay have a constitutional right to talk politics, but he has no
constitutional right to be a policeman.” [FN98] In this century the Suprene Court
has recogni zed that governnent enpl oyees are protected, to sone extent, from
di smi ssal based on speech. The Supreme Court's decision in Pickering v. Board of
Education [FN99] is an inportant exanple. The Court disallowed the discharge of a
public school teacher who, in the mdst of a public election canpaign, wote a
letter to the editor of a | ocal newspaper critical of *305 the | ocal school board's
revenue raising proposal. The Court held that a bal ance nmust be struck "between the
interests of the enployee , as a citizen, in comrenting upon matters of public
concern and the interest of the State, as an enployer, in pronoting the efficiency
of the public services it performs through its enployees." [ENLOO] The Court struck
t he bal ance in favor of the teacher, finding his speech caused no harmto his
ability to teach his classes or to relate appropriately to his imredi ate superiors
in his school. [FN101] The teacher's interest in expressing his views on an
i mportant comunity issue outweighed any small detrinental effect his speech may
have had on the school's functioning.

Later cases allowed the government enployer to dismss workers for speech if the
enpl oyer could nake a credi bl e argunent that the speech interfered with the
operations or mssion of the workplace. [EN102] Determ ni ng whether the enpl oyee's
speech is harnful depends upon a careful exam nation of the function of the
governnent agency, the position of the enployee in the agency, and the nature of the

enpl oyee' s statenment. [FN103]

Several cases illustrate how the interaction anong these el enments coul d produce
valid or invalid clains of interference with workplace functioning. In McMillen v.
Carson, [FN104] the Eleventh Circuit upheld the firing of a sheriff's departnent
clerical enployee who announced in a television interview that he worked for the
sheriff's office and was an active recruiter for the Ku Klux Kl an. The court
reasoned that a | aw enforcenent office depends upon public support and cannot afford
to be associated with supporters of groups known for violence and | awl essness.

[ EN105] By contrast, in Rankin v. MPherson, [FN106] a clerk in a county
constable's office who nmade a coment in a private conversation with a fell ow

enpl oyee critical of the president of the United States was held to have been
unlawfully fired. The clerk's lowy mnisterial duties, the Iimted audi ence for her



conment (a co-worker and one deputy constabl e who overheard the conversation), and
her lack of involvenent in the | aw enforcenmentwork of the office nade any cl ai m of
harmto the enployer's operations or mssion seemunrealistic. [FNLO7]

Soneone in a position of substantial responsibility has | ess freedomto speak out
than a | ow | evel enpl oyee. An exanple given by the Suprene Court shows that the
hi ghl y- pl aced governnent official is *306 liable to dismssal for disagreenment with
superiors: "[T]hough a private person is perfectly free to uninhibitedly and
robustly criticize a state governor's |legislative program we have never suggested
that the Constitution bars the governor fromfiring a high-ranking deputy for doing
the sane thing." [ENLO8] In Rankin v. MPherson, the Court stated nore generally:

The burden of caution enpl oyees bear with respect to the words they speak w ||

vary with the extent of authority and public accountability the enployee's role
entails. \Were, as here, an enpl oyee serves no confidential, policynmaking, or public
contact role, the danger to the agency's successful functioning fromthat enployee's
private speech is nminimal. [FENLO9]

B. The University Enpl oyer

Jeffries v. Harleston required the court to determine a departnment chairperson's
role in the operation of the university. Was he nerely a |ow |l evel functionary at
the bottom of the administrative |adder, or did he occupy a position with
significant and inportant responsibilities? If the chair is deened an influentia

position, then it is nore likely that the university enployer will be able to show
adver se consequences to its operation, or underm ning of its educational m ssion
stemmi ng from an irresponsi bl e speech. In both Jeffries | and Il, the Second Circuit

reached the conclusion that the chairperson "carries out policy but does not make
it" and thus the departnent chairperson's role was "essentially ministerial."
[EN110] To challenge this assertion, | will consider first howthe chair fits into
t he governing structure of the university and then explore the specific roles the
departrment chair plays in university affairs.

Covernnment offices are comonly structured along traditional hierarchical |ines:
with a single boss, a set of deputies with defined areas of oversight, and various
supervisors and workers with nore or less well defined tasks. Werever a given
enpl oyee is in the structure, typical enployee attitudes valued in private sector
enterprise-such as ability and willingness to foll ow managenent directives, a sense
of loyalty to the enpl oyer, cooperativeness and teamwork, and concern for the good
nane and economic wel fare of the enployer-are al so val ued by the governnment

enpl oyer. [FEN111]

*307 Courts are likely to go astray, however, if they have this nmodel in mnd when
the enpl oyer is a university. A unique managerial structure predom nates in Amrerican
hi gher education. Instead of the typical single hierarchy found in governnent and
i ndustry, there is an unusual hybrid. A traditional hierarchy, represented by the
coll ege adm nistration, coexists with a group of professional enployees (the
faculty) that possesses some neasure of independence fromthe university, sone
deci si on nmaking authority within the university, sone of its own organi zati ona
structures (hierarchical and otherw se), and sonme degree of input into the
adm ni stration's decision maki ng process. The faculty's independence, authority,
organi zation, and input vary fromcollege to college, and vary over tinme within the
sanme college. Contributing to the structural conplexity are higher education's
wi dely accepted but sometines inprecisely defined concepts of collegiality, peer
revi ew, acadenic freedom and tenure. In such a context, drawing sinple |lines of
authority in the university is a hazardous and potentially nisleadi ng undert aki ng.

[ EN112]

The conplexities of shared power in the university are not necessarily reflected
in the officially promul gated by-laws of the institution. Internal rules conmonly
confer seemngly unlimted formal authority on the president of the college, wth
final authority resting in a board of trustees. [FN113] By-laws are unreliable
guides to the true nature of authority in the university. [EN114] While the
president may hold inposing fornal power, the day of the president-as-autocrat is



long gone. "Authority in the typical 'mature' private university," the Suprene Court
observed in the context of a university labor relations dispute, "is divided between
a central adm nistration and one or nore collegial bodies." [FN115] Watever the
formal rules may say, authority is diffuse and the faculty may exerci se inportant
managerial functions. [FN116] Even the president, *308 though officially appointed
by the board of trustees, is sonewhat accountable to the faculty in nopst
institutions and significantly accountable to it in nmany. [FEN117]

To carry out its educational functions, the university is organized into a nunber
of academ c departnents. The size, inportance and autonomny of departments vary from
college to college and sonetinmes even from departnent to departnment wthin an
i ndi vidual college. The chair of a departnent may have little, sone, or substantia
power. [FN118] In sone colleges, the faculty generally is weak and authority in fact
resides in the admnistration. In others, the faculty wi el ds considerabl e power and
control, and "the fact that the admnistration holds a rarely exercised veto power
does not dinminish the faculty's effective power in policymaking and inplenmentation.”

[ EN119]

C. Role of the Departnment Chair

Wthin the unique structure of the university, departnent chairs often have nany
formal and informal responsibilities. They usually have a major role in decision
maki ng for the department in areas of curriculum and course scheduling, faculty
hiring, tenure and pronotion, new program devel opnent, adm ssion of graduate
students, conposition of departnmental conmittees, and choosing i ncunbents of other
departmental positions (e.g., director of undergraduate or graduate studies). Chairs
gat her and all ocate resources for and within the departnment, prepare departnent
budget proposals, and act as spokespersons for the departnent.

At City College, the university by-laws provide a sketch of the chair's
responsibilities. Wiile the chair's role and influence is not solely determnable
fromthis listing, it is a useful place to begin. The bylaws identify the
chairperson as the "executive officer" of the departnent and state the expectation
that the chair will "act effectively as the departnental adm nistrator and spokesman
and as a participant in the formation, devel opnent and interpretation of college-
wi de interest and policy." [FEN120] The chair mnust:

*309 1. Be responsible for departnental records.

2. Assign courses to and arrange progranms of instructional staff nmenbers of the
department.

3. Initiate policy and action concerning the recruitnment of faculty and other
departnmental affairs .

4. Represent the departnent before the faculty council or faculty senate, the
faculty and the board.

5. Preside at neetings of the departmnent.

6. Be responsible for the work of the departnment's conmittee on appoi ntnents or
the departnent's conmittee on personnel and budget which he/she chairs.

7. Prepare the tentative departnental budget .

8. Transmt the proposed budget to the president wi th his/her recomendations.

9. Arrange for careful observation and gui dance of the departnent's
i nstructional staff nenbers.

10. Make a full report to the president and to the college comittee on faculty
personnel and budget of the action taken . . . when recomendi ng an appoi ntee for
tenure . .

11. Hol d an eval uation conference with every nmenber of the departnent

12. Cenerally supervise and adm ni ster the departnent. [FN121]

The foll owi ng sections probe beyond the by-laws to uncover the role of the chair

in the context of the actual realities of university life, at City College and
el sewhere.

1. Role in Building and Shapi ng the Academ ¢ Depart ment



Universities are often known for the strengths of particular acadeni c departnents.
A reputation for an excellent history, political science, engineering, or biology
departnment can generate undergraduate and graduate applications, influence
foundation grants, foster alumi pride and support, and generally enhance the
standing and prestige of the college in the academ c world. A poor departnenta
reputation, conversely, can dimnish institutional status and prestige and drive
away potential students and faculty. In the worst cases a poor departnment becones a
source of enbarrassment to the institution

VWhen a departnent is in disarray, a university often I ooks to the chair to
revitalize 1t. Using the power of the office, the chairperson can initiate contacts
wi th prom sing young scholars or veteran professors with established reputations.
The chairperson's prestige, position, and personal contacts can be used to recruit
new faculty nmenbers for the departnent, to re- energize established faculty, and to
generate renewed *310 interest in the field of study on the part of students and in
the wi der academic community. [FEN122]

A chair's power to profoundly influence the direction and shape of his departnment
is illustrated by the experience of Harvard University's departnent of Afro-American
studi es, which was reportedly "on the verge of collapse" in 1990-91. [FEN123] Wth
only one tenured professor, course offerings were so sparse that student nmmjors were
forced to take sone of their required courses at other universities in Boston. The
Harvard administration realized that the key to revitalizing the department lay in
finding the right chairperson. Wien the University hired Henry Louis Gates, Jr. as
chair, he brought in new faculty, forged useful ties with related academc
departments, and generally excited new interest on the canmpus in the departnent's

of ferings. [FN124]

The Jeffries case aptly illustrates the critical role of the chairperson in
bui |l di ng and shaping a departnment. The trial court heard fromtwo department chairs:
Prof essor Jeffries, and his replacenent for the 1992-93 academni c year, Professor
Ednmund Gordon. Both nen's experiences showed that the chair's vision of what a
department can and should be drives the actions the college takes to inprove itself.
In his trial testinony, Professor Jeffries acknow edged that he was originally hired
by City College to create a new Bl ack Studies Departnent and, as its first chair, to
build it into "the strongest possible departnent of Black Studies in the country. W
were asked to recruit the staff and to devel op the curricul umand the prograns
relating to the |l ocal community, the urban community and the internationa

conmunity. " [FN125]

Twenty years later, perceiving that a departmental rebuilding effort was required,
the coll ege brought in Dr. Ednund Gordon to replace Jeffries as chair of Black
Studi es. Gordon was a respected schol ar and acadeni ¢ who had taught at some of the
nation's | eadi ng educational institutions. He testified that at Gty Coll ege he
enbarked on an effort "to scour the country for outstandi ng people who coul d broaden
the *311 perspective [of the departnent], who could strengthen the scholarly
productivity, [and] who could enrich the experiences of our students." [FN126]
Prof essor Gordon described the central role of the chair at the various universities
where he had served:

| have tried to [employ] . . . the sane conception of the chairperson role that
has worked for ne at Yeshiva, at Colunbia, and at Yale, and that is I'mthe
conceptual |eader for this group of people. If nobody el se has the ideas, | generate
the ideas. I'"'mthe standard bearer. | represent what . . . is best about the
departrment. | try to hold ny colleagues to that. | ama nentoring coach. | have the
responsibility for hel ping faculty nenbers achi eve and di scharge the kind of
standard that |I'msetting forth. | have to raise the resources to enable themto do

what they're going to do. Al of us can't be out beating the bushes for nobney, so

t he chai rperson does that. The chairperson coordinates, adm nisters, you know, keeps
t he glue together, should be the spirit of the place, should set goals and ideals
and visions for the departnment. [FN127]

Part of Gordon's vision for the Black Studies Departnent at City Coll ege included
i naugurating an institute for the study of the African diaspora and adding a

graduate program [FN128]



O course, the influence of a chair can be negative instead of positive. The chair
can inpose not a vision but a straitjacket on a departnent, by the process of
"i deol ogi cal inbreeding," [FEN129] i.e., seeking out and hiring only those who agree
with his or her beliefs, attitudes, and approaches to the field. \Wether the overal
i nfluence of a chair is good or bad, however, the essential point is the sane: a
chair who acts to build or shape a departnent often w el ds enornmous effective power
in the coll ege.

2. Role in the Faculty Personnel Process

Facul ty personnel decisions-those relating to hiring, retention or dism ssal
promotion, and tenure of faculty-determine, in large nmeasure, the nature and quality
of the institution.

The chair's influence in the hiring process can be considerable. An enterprising
chair initiates the very opportunity to hire by seeking *312 budgetary
aut hori zation, and also initiates contacts with prospective candi dates, screens out
t hose he believes to be unsuitable, and shepherds the val ued candi dates through the
appoi nt nent process. [EN130] The chair usually conducts negotiations on behal f of
proposed appoi ntees, seeking authority to offer such enticenents as noney for
research support and early leave to work on special projects. Once hired, faculty
menbers often feel a loyalty to the chair who brought them on and guided t hem
t hrough the hiring process, further enhancing the chair's influence in the
departnent. [FN131] The chair may al so be instrumental in funneling university funds
to departnent nenbers for conferences, travel, or special prograns. [FEN132]

If the chair is an inportant voice in the tenure process, junior faculty will not
only be beholden to himfor his role in their hiring, but dependent upon his
continued good will. Tenure decisions are anbng the nost critical decisions a

col  ege makes. Tenure gives its recipient a lifetine guarantee of job security, with
exceptions only for gross inconpetence, egregious msconduct, or severe
institutional financial distress. [FN133] Dismissal froma tenured post requires a
full due process hearing; the costs, delay, procedural barriers, and high
substanti ve standards nake di snmissal for cause a rare event in academ a. [FEN134]

Wil e tenure decisions are not made by any one individual, the departnmental chair
frequently has an inportant voice in the decision. The process usually includes a
faculty comm ttee which nakes the initial assessnent of the candidate's nerit as a
teacher and schol ar. The departnent chair may make an i ndependent recommendation
may chair the departnent's tenure conmttee, or may represent the department on a
university-wi de tenure comittee. Wherever he is in the formal process, the chair
can exert a substantial, and sometines decisive, influence in tenure decision
maki ng.

At City College, by virtue of being chair of his department, Professor Jeffries
sat on the Social Science Personnel and Budget Committee (P&B), which included the
chairs of all social science departnents and the Dean, and which had jurisdiction
over personnel issues in all of these departnments. Tenure and pronotion candi dates
were consi dered at P&B neetings once a year; the university Provost testified that
this *313 was one of the nmpst inportant functions of a departnent chairperson

[ EN135]

3. Role in Shaping Educational Practices and Policies in the Departnent

Judge Benjam n Cardozo once observed: "By practice and tradition, the menbers of
the faculty are masters, and not servants, in the conduct of the classroom They
have t he i ndependence appropriate to a conpany of scholars." [EN136] Under the
unbrella of academ c freedom individual faculty nenmbers are generally free to teach
their courses as they see fit, using their professional judgnment to choose teaching
net hods and materials. [FEN137]



Gven this freedom it mght appear that the educational programwas |argely a
product of individual decision naking, not subject to nuch I nfluence by a departnent
chair. Wiile this may be true in sone college departnents, there is still the need
for departnental coordination and roomfor a chair to exercise inportant influence
in establishing acadenic policy for the departnment.

Academ ¢ decisions that coordinate the work of individual faculty menbers and
establish the overall research and teachi ng program nust be nade at the depart nent
| evel . [FN138] Such decisions include which courses will be taught and at what

intervals, how faculty will be allocated between entry | evel and advanced courses,
what courses shall be required for students majoring in the subject, the nunber and
type of elective courses, and how the sequence of courses will be rationalized so

that the program progresses in a coherent manner. Sonme of the details nmay appear
mnisterial, but 1n truth these decisions conbine routine nmanagenment with decision
maki ng about basic acadenic policy. Mich of that decision nmaking is likely to be
left to the chair alone or to the chair in consultation with departnent faculty
nenbers or conmittees.

The chair nmay al so be charged with the task of nmonitoring the teaching done in the
department. Section 9.3 of CUNY's Bylaws directs the departnent chair to "arrange
for careful observation and gui dance of the departnent's instructional staff
menbers. " [FN139] Acadenic freedom concerns probably limt the inplenmentation of
this directive in practice, especially with respect to tenured faculty. But the
chair is likely to exercise this supervisory function when there are serious
problens, e.g., a faculty nmenber's constant |ateness to class, or student conplaints
*314 about classroomintimndation. Wien the chair himself, |ike Professor Jeffries,
generates such problens, it is not likely he will be eager to fulfill the nonitoring
function. [EN140] It remai ns neverthel ess an inportant function if the departnent is
to maintain the quality of its educational program

4. Role in Dealing Wth Cher Departnments and Wth the Administration

Wthin the university there are nmany decisions and activities that require sone
degree of cooperation, good rel ations, and nutual respect anbng departnents and
bet ween any given departnment and the central adm nistration. Departnent chairpersons
conmmonl y speak for and represent their departments on issues which involve other
units of the coll ege.

A key issue for departnents and the administration centers on the university
budget. [FN141] Budgetary information in a university nust flow in both directions,
fromdepartnents to deans and hi gher administrative officials, and fromthe
adm ni stration back to departnments. Chairs link the faculty to the adm nistration
serving as sources of infornmation about the departnent and its needs and advocati ng
its interests. Chairpersons may be advised of inpending budget shortfalls, and asked
to prepare budget plans that address projected deficits. [FN142]

Departments may find thenmsel ves in budgetary conpetition with one another. In the
allocation of hiring lines, for exanple, limted funds for faculty hiring conpels
decisions to determine, in the first instance, which of the various departnents wll
recei ve additional faculty lines. In tines of severe budget constraints, decisions
about where cuts will occur require departnents to justify their existing faculty
lines, and may require some departnents to justify their very existence. [FN143]
VWi | e departnent chairs do not have final authority on budget matters, they have
i mportant input in the decision- making process in their roles as *315 sources of
i nfornmati on and recomendation. Chairs with reputations for good judgrment and high
quality scholarship will be listened to, and their domains are nore likely to
flourish in the budgetary conpetition

Joint programs sonetimes cut across department |ines, necessitating
i nterdepartnental cooperation. Arrangenents for interdisciplinary majors, professors
to teach in different departnents, cooperative use of conputer technologies in
teaching or research, and the Iike may depend upon the capacity of the departnents,
t hrough their chairpersons, to work together. The respect (or |ack thereof) accorded



a given departnent may hinge on its chair, who is likely to be one of the few
professors in the departnment known to other faculty throughout the university.

The experience of Harvard University's Black Studi es Departnment before the arrival
of Henry Louis Gates as its chairperson denonstrates the difficulties that can
hi nder joint acadenic efforts. Because the Black Studi es Departnent was perceived as
academi cal |y weak, other departments shied away fromjoint faculty appointments with
that departnent. After Gates canme on to | ead the departnent, he was able to engineer
joint appointnents (and thereby to save departnent resources) with four other
departnents in the University. [FN144]

Department chairs are | ogical choices for acadenic conm ttees whose nandates cut
across departnment |ines. [FN145] Nunmerous issues cone up that faculty bodies are
call ed upon to investigate, to deliberate upon, and to nake recomendations for
university action. Affirmative action plans, student disciplinary rules and
procedures, and sexual harassnment policies are sone issues that have figured
prom nently in campus adm nistration in recent tines. Mre unusual issues, such as
the nmerger of departnents or the transfer of a departnent from one school to another
within the university, also arise on occasion; the input of department chairs nmay be
of vital inportance in the ultimte decisions nade. [FN146]

5. Role in Contributing to the Canpus Ecol ogy

At every college there is a canpus ecol ogy, an overall environment created by the
nyriad interactions of people in the social system The *316 institution may be
experienced as an intellectual arena or a party school, as diverse or honbgeneous,
personal or inpersonal, friendly or unfriendly, centered around football or non-
athletic. The quality of the overall environment will affect all who |live and work
init.

Those perceived to be [eaders of the institution, including departnent chairs,
wi Il have a greater inpact on the canmpus ecology than others. Leaders typically are
nore visible than others, have nore access to campus conmuni cati ons nedi a, and
exerci se nore control over the flow of information than non-|leaders. Those with
official titles, such as chairpersons, will be regarded as |eaders, by virtue of
their apparent authority over their departnments. This may be true even if they
exercise little effective authority, since students and others on canpus are not
necessarily aware of the political realities within departments. [FN147]

Influences on the institutional ecology are magnified by behavior that attracts
attention or notoriety. Professor Jeffries already attracted attention to hinself by
virtue of reports about his Black Studies classes. A white student, Fred Reuckher
descri bed his experience in a black studies course taught by Jeffries in a series of
articles that appeared in the campus newspaper. [FN148] Reuckher conpared Jeffries
to a "shock jock” on the radi o, who regularly nade outrageous, bizarre statenents.

In class, Reuckher wote, the professor "was always snapping on ny race. At tines
it really nade ne angry and at other tines, it just hurt. But | didn't say anything
because it was his show " [FN149] Once Jeffries answered a student question-"Wat do
you think we should do about the white people?'-by saying "If | had ny way, 1'd wi pe
them of f the face of the earth.” [ENL50] Later he retreated to: "I mean, | mean the
white value system |'d like to see that wi ped off the face of the earth." [FEN151]
In another lecture, "Jeffries said that the space shuttle Challenger blow ng up
was probably the best thing to happen to Anerica in a long tinme. He feels that the
space program needs sonething to slow it down before white people start spreading
their filth throughout the universe." [ENL52]

An official college inquiry sparked by the articles made no factual findings when
t he student author declined to neet with the investigating conmittee, saying that
everything he had to say about the classes *317 was in his articles. [FN153]
Nevert hel ess, the comrittee report to the president did express sonme concern for the
canpus ecol ogy:
Students nust not be nade to feel unconfortable (or fearful) in the classroom



due to the nature of the presentation . . . or the action or statenments of the
instructor. . . . Mitual respect nust be maintained at all times . . . . It is of
utnost inportance that all nmenbers of the College Conmunity [sic] conduct thensel ves
in a nmanner that fosters mutual respect and understandi ng anmong the nmany ethnic and
raci al groups that nmake up the City College Community [sic]. [FN154]

O course, Jeffries did not need to be chair of the Black Studies Departnent to
make provocative statements in class. But the position enhanced his status at the
col l ege, and conveyed to the entire conmunity that this was no wayward maverick in
the departnent, but its |eader and official spokesperson

6. Role in Relation to Alumi, Governnent, and Conmunity

Departnment chairs usually performtheir functions within the bounds of the
university conmunity. Nevertheless, it is sonetinmes the case that what they say or
do affects the quality of the institution's relations with the outside world,
especially with groups that are of particular inportance to the college, such as
al umi, governnent officials, prospective students, and comunity |eaders. Chairs
may seek funding from governnent or private foundations, assist others in the
department with funding proposals, address alummi groups, and otherw se nmake contact
with external university constituencies.

O fendi ng those constituencies can create difficulties in maintaining the |levels
of alumi fundraising and government support that are vital to the institution's
fiscal well-being. [FN155] Community support is often needed as well to help
alleviate the "town and gown" frictions that regularly beset coll ege canpuses.

[ EN156] Speeches by any faculty nmenber nay danmage the university's externa
relations. It seens plausible, however, that an of fendi ng speech by one who chairs a
department *318 nmay generate greater anger toward the university, because the
speaker is perceived either as part of the adm nistration or as holding a special

pl ace of honor and prestige granted to himby the university.

The foregoing description of the role of the departnent chair denonstrates that
the job, both as it is sonetines described in witten rules and as it is perfornmed
in practice in higher education, is rarely a nmerely nmnisterial one. In fact it is a
potentially critical position that directly affects the quality of the institution's
educational program and one which requires its occupant to refrain from speech that
is likely to cause the harns detailed next in this paper

I11. HARMS TO THE UNI VERSI TY

The opinion of the Second Circuit in Jeffries Il did not detail the harns that
m ght flow froma speech |like that given by Professor Jeffries, but instead relied
upon a jury finding that college officials were notivated by a reasonabl e prediction
that sonme harmto the students, the Black Studies Departnent, and the college would
result. But it is inportant for future cases to attenpt a careful analysis of this
guestion of harm since it is essential to the consideration of both academc
freedom and free speech clains in the university.

A. Noncogni zabl e Harm

It is necessary to distinguish the types of harns that a university nmay properly
conpl ain of, and those that the university, because of its essential character, nust
absorb as part of the academ c environnent. In government- enployee free speech
cases, courts routinely assess harmby referring to marketplace val ues. [FN157]
Courts inquire, for exanple, whether the enpl oyee, through her speech, showed
di sl oyalty, disobeyed superiors, inpaired efficiency, acted contrary to the
interests of the enployer, or damaged workforce noral e or harnoni ous rel ati onshi ps
bet ween workers and superiors. [FEN158]

In the university setting, marketplace inquiries do not provide a sufficient basis
for measuring harm caused by faculty speech. Market criteria do not take ful



account of the nultiple purposes, relationships and governance structures of higher
education. An enployer's interest in workforce esprit de corps, [FN159] for exanple,
is much dinmnished in a college setting, where the need for professors to work
together to *319 generate the "product” is mniml and ideas that generate dissent
and cause di sagreenment are valued as contributions to intellectual debate. Sharp

di fferences of opinion, though they may inpair harnony, are not nerely tol erated but
expected in academia. [FN160] Neither is faculty loyalty to "superiors" an
obligation of academ c enploynent; faculty criticismof the current adm nistration
and the policies of the institution is another expected and accepted part of
acadenmic life. [FEN161] Even concern for the econonic goals and financial well being
of the enployer is not a demand of faculty enmploynment. |If alumi stop giving as
generously as they have in the past because of anger with a faculty speaker, this
econom ¢ | oss does not justify the dism ssal of the speaker. It is axiomatic that in
academc life, faculty nust be free to discuss controversial ideas that generate

i ntense opposition, without fearing for their jobs. [FN162]

Despite this, Professor Jeffries was properly dism ssed fromhis chairnmanship
Jeffries was both a tenured faculty nenber and a departnent chair. The |atter post
arguably requires some greater fidelity to administration goals because it is a
position within the adm nistrative hierarchy of the college. Resolving the speech
i ssues through an attenpt to classify the position as admnistrative or faculty,
however, seens |ess satisfactory than articulating the possible harms that the
chai rperson can cause and assessing the propriety of dism ssal fromthe chair in
light of those harns. It is to this task that this article now turns, using the
Jeffries exanple to specify harnms to the department, to the students, and to the
uni versity generally.

B. Harmto the Bl ack Studi es Depart nment

Foll owi ng the July 20th speech, the faculty of the Black Studi es Departnent issued
a statenent strongly supporting the coments and positions taken by Jeffries.
[EN163] Hi s departnent col | eagues' support, however, does not alter the fact that
Prof essor Jeffries' speech denponstrated his commitnent to attitudes and beliefs that
harm hi s own depart nment.

Jeffries' anti-Semitismposes a threat to the college's Black Studies Departnent
in several ways. Judgnment inpaired by bias is a serious lack for one entrusted not
nmerely to teach in this area but to play a primary role in hiring new faculty
menbers and in nonitoring and judging the quality of teaching and scholarship in the
academ c discipline. The chair is sonetinmes expected to shape or rebuild the
department according to his own vision, and ordinarily plays a significant role in
the departnment's hiring, pronmotion, and tenure decisions. [FN164] A *320 vision
war ped by anti-Senitism holds out the prospect of a departnent warped by anti -
Semtism [FENL65] At this tinme, black studies is a particularly vulnerable area to
anti-white or anti-Jew sh sentinent, as respected black schol ars have recogni zed.

[ EN166]

A chair's recruitnent of faculty and recomendati ons for hiring, pronotion and
tenure will likely reflect the biased attitudes and preferences to which he is
deeply conmitted. This seens especially dangerous in a case like that of Jeffries,
who sees his departnent's subject area, the history and present condition of the
bl ack community, in terns of his Jew sh scapegoating and conspiracy theories. In
hiring, a chair may seek out those with conpatible views, who are either simlarly
anti-Senitic or at least confortable with this espousal of anti-Jew sh ideol ogy.

[ EN167]

The chair's power over others in the departnent nagnifies the harmhe can cause.
His influence will be greatest with respect to those in the departnent who do not
have tenure. Despite the protection of acadenic freedom enjoyed by all faculty,
unt enured nenbers of a department know that they are subject to the judgment of the
tenured faculty and the chairperson. Openness to the latter's ideas and suggestions
and a willingness to adopt them may stand the untenured academ c in good stead when
the tenure decision cones. Decisions on tenure depend on inherently subjective



judgrments about the quality of the tenure candidate's entire acadenic life. Wat are
the prospects for the chair's approval if the candidate regards the chair's views as
not only unw se, but indecent and "hateful, poisonous and reprehensible"? [FN168

Academ cs talk privately of the phenonenon of faculties that clone thensel ves,
i.e., hire and tenure people who think and act as they do. A psychol ogy departnent,
for exanple, may shun behavioralists and favor Freudians, if Freudi ans dom nate the
departrment. This "ideol ogical inbreeding" [FN169] has a dangerously narrow ng
effect on the intellectual life of the department. But how nuch worse it is to clone
bigotry *321 in a departnent. There is evidence that this had al ready happened in
Jeffries' Black Studies Departnent, which he had |led since its inception in 1972.
The faculty saw no cause for concern about anti-Semitismin the thinking of their
department chair. [FEN170]

The college surely has an interest in not allowing anti-Semtismto penetrate
teaching, research, and publication in a departrment. A chair who | eads the
department in its efforts to determ ne what course of study to offer, what nmain
i deas and thenes students najoring in the field ought to becone famliar with, and
who will teach introductory and advanced courses each senmester, is in a position to
facilitate the spread of his own anti-Semtic bias, [EN171] Mboreover, by show ng
respect to the kind of pseudo-schol arship that dresses racismand anti-senitismin
the garb of intellectual inquiry, [FN172] the chair undermnines the val ue of
legitimate research and publicati on by departnment nenbers.

The district court judge raised another possibility of harmto the departnent:
that "the racist and bigoted nature of Professor Jeffries' remarks would stigmatize
and isolate the Black Studi es Departnment, and nake it a parochial backwater of the
Col l ege." [EN173] Indeed, a healthy acadenic comunity wll ostracize canpus bigots,
a response that may sonetinmes be nore effective than nmore formal sanctions and
proceedi ngs. [FN174] The damage to the ostraci zed departrment may be difficult to
neasure. Students who reject the chairperson's bias may quietly stay away from
department courses, depressing enrollments. The departnment may | ose funds as it
| oses canpus respect. University decisions that affect the departnent's welfare,
such as budget determinations that allocate new faculty lines or that apportion
financial cutbacks, are likely to be influenced by the departnent's poor reputation
What ever the issue-finances, academ cs, personnel -deans and supervisory faculty
conmittees may be reluctant to assist or indulge the blighted departnent.

Signi ficant nunbers of students, faculty and administrators may sinply regard the
department as a |lost cause, a site of racismand anti-Semtismbest dealt with by
i nformal quarantine.

C. Harmto Students

A racist and anti-Semitic chairperson causes danage to students and to student
life at the institution in a nunber of ways: (1) by di mnishing the educationa
program of fered by the department and betraying the fundanmental ideals of the
acadeny; (2) by making sone students feel unwelcone in the department's courses and
activities; (3) by corrupting *322 other students vul nerable to bias appeals; and
(4) by poisoning the coll ege experience of all students.

1. Effects on the Educational Program

An academ c departnent, to the extent it reflects the influence of the
chairperson's biased attitudes and views, veers sharply away fromits educationa
mssion. |If an astronomer nixed in astrology and the occult with the study of the
stars, his students would be deprived of a good education. By underm ning a
legitimate field of social inquiry with anti-Senitism a teacher |eads students down
a simlar intellectual blind alley.

In addition to inconpetently addressing the subject matter, such a teacher offers
a perverted role nodel, one that rejects and defies the basic standards of the
academy. \Watever subjects they teach, all faculty nenmbers comuni cate fundanmenta



attitudes toward intellectual inquiry and the pursuit of truth. Respect for truth,
for schol arship, and for reasoned debate, are academ c ideals that should be

conmmuni cated by all teachers. [FN175] In the social sciences, the pursuit of truth
requires, anong other things: attention to others' contributions, acknow edgenment of
the conplexities of the social problens under study, careful analysis, honesty in
the handling of historical naterials, acknow edgenent of what facts are not known
and what theories are not supportable by avail able evidence, and engagenent wth
others on a plane of reason. A department shaped and | ed by one who di sdai ns these
val ues will undernine the very foundati ons upon which intellectual life is built.

2. Making Students Feel Unwel cone

The students nost likely to experience harmare those who know that a professor
feels contenpt for them If that professor is the titular |eader of his departnment,
students will perceive that they are not welcone in the departnent. After a speech
like that given by Jeffries, Jewi sh and white students generally at City Coll ege
will certainly know that they are regarded as the eneny, and subject to possible
abuse, intimdation, or denigration in the Black Studies Department. [FN176] These
students nay reasonably conclude that this corner of the university is *323 cl osed
to them and that steering clear of it is the wisest course to follow [FN177]

Even bl ack students may fear challenging the ideas of a professor like Jeffries.

As New York Times col umi st Bob Herbert points out:

M. Jeffries has much of City College intimdated. Black students who know t hat
he is a charlatan are afraid to protest, afraid even to criticize himif there is a
chance they will be identified. Such an atnosphere turns the whol e idea of the
student -teacher relationship upside-down. It nakes a nockery of the archetype of the
wi se old nan (or worman) who assists the youngster in the difficult transition to a
successful adul thood. [FEN178]

3. Corruption of WVul nerable Students

Students taking courses or majoring in the Black Studies Departnent are not likely
to feel harned if they have chosen to study there knowing its reputation. |Indeed,
sone students nay be attracted by appeals to prejudice. Kenneth S. Stern notes that
"students are coming to college |less prepared to accept people of different
backgrounds." [EN179] On many canpuses, there exists an "everyday bigotry and
insensitivity level."” [FN180] Those inclined toward bias will gravitate towards a
department |ike black studies at City College that caters to and exploits such
feelings.

Whet her these students recognize harmto thenselves or not, the university is
entitled to conbat this exploitation of their vulnerability to racist ideol ogies.
Typically students conme to canpus in |ate adol escence. Inmaturity and insecurity are
conmon to this period of |ife, as is the need for a sense of belonging and identity.
Unfortunately, ethnic bigotry can unify its adherents and satisfy sone of their
psychi c needs. A university, however, should be the place where unexam ned and
unsubstanti ated bi ases are brought to light, not reinforced by the faculty.

4. Poisoning the Coll ege Experience For Al Students
Bigotry pronmoted by a departnent chair poisons the canpus environnent generally.

Robert L. Hess, president of Brooklyn College, declares that "universities owe their
students a confortabl e environnent without the traunmatic distractions of bigotry,

and . . . university presidents nmust set a tone that cultivates that environment."
[ EN181]

*324 Bigotry may be centered in a particular departnment, but there is no guarantee
that it will be confined there. On a diverse college canpus, students susceptible to

raci st appeals conme into contact with many ot her students in residence halls, dining
areas, sports facilities, and other conmon gathering places on canmpus. The col | ege



provi des an age-segregated, often culturally diverse environnent that is only
| oosely supervised by older adults. The destructive potential of ideologies of
contenpt for others in this context is readily apparent.

Recent studi es suggest that intolerance can generate a crisis of the first order
on a college canpus, requiring the intervention of the highest officials of the
institution. [FN182] A single bias incident can attract national attention, involve
the adm nistration in a time-consuming effort to restore the reputation of the
institution, and deeply upset students and faculty. In these circunstances, it
surely must be within the power of the college president to ensure that no
appearance of official sanctuary for bias is given. In this respect at |east, the
managenent of a department should be obligated to support the administration in
opposi ng bias. Certainly those propagating racial and religious intolerance should
be subject to dism ssal frompositions of special influence and prestige.

D. Harmto O her University Interests

The university suffers whenever an academ c departnment is weakened or when its
students are harnmed. It sustains danage to itself as an institution as well when its
reputation is inpaired. The university's interests, financial and otherw se, depend
upon its ability to maintain its good nanme anong public and private donors,
prospective students and their famlies, its own alumi, government officials, and
potential job applicants. Faculty speech that alienates such groups can interfere
with university fundraising, adm ssions, recruiting, and efforts to achieve
diversity, and often diverts adm nistrative efforts away from operati ons and
pl anni ng toward "danmage control." Wen the university needs comunity support,
whet her for zoning variances, building permts, special traffic and parking rules,
or a myriad of other fornms of assistance, its reputation may affect how public
officials respond. The university, in short, cannot fail to protect its reputation
in the wider community.

Reput ati onal concerns are very broad, however, and do not justify abandonnent of
principles of free speech and academ c freedom The tenure systemw || preclude
action in nost speech matters against ordinary faculty menbers. But what of others
who serve the university in positions of |eadership?

For those in | eadership positions, a careful weighing of the nature of the speech
the position held by the speaker, and the likely danage *325 done is essential if
basi ¢ university values are to be preserved. |If a college president had given
Jeffries' speech, there is little doubt the trustees could have disnmissed him A
| eadershi p position involves nore than the perfornmance of a set of tasks; it also
i nvol ves 1 nspiring others, earning their confidence, and | eadi ng by exanple.

The president of Rutgers University, Francis L. Lawence, provided a dramatic
exanpl e of dammgi ng speech in 1994 when he told a faculty group that disadvantaged
African- Ameri can students |lack the "genetic, hereditary background" to do well on
col l ege admi ssions tests. [FN183] An outcry ensued, with many seeking the
president's renoval. Surely the trustees could have dism ssed himfromthe
university's top | eadership position for that conment, given the status of the
president as the public spokesman for the entire institution and the power of that
expressed view to dishearten, discourage, or dismay the African-Anerican student
popul ation at the institution. The trustees chose not to disniss Lawence, however,
in view of his strenuous apol ogies for his remark on many occasi ons, and his past
record of denmonstrated comitnent to and success in expandi ng hi gher education
opportunities for mnorities. [FN184] Professor Jeffries, by contrast, never
apol ogi zed for what he said, and spoke in a way that was consistent with his earlier
record. [FN185] Indeed, his post-speech attitude was that there was a Jew sh
conspiracy out to get him and in 1994 he was quoted as saying that Jews were

"skunks." [FEN186]

*326 Professor Jeffries, as a departnent chairperson, is nmuch further down the
university's adm nistrative | adder than the president. After a 1985 incident sparked
by a Jeffries remark, City College's President Harl eston stated:



[T]here is no place at City College for racism anti-Senmitism. . . or any other
attitude that denies equality anmpong individuals. Those who are appointed or el ected
to | eadership positions in the College have an added responsibility to insure that
attitudes and val ues that deny equality anong individuals are neither directly or
indirectly supported or reinforced. [FN187]

Jeffries was elected Chair by his departnent, then recomended for the post by the
president, and fornally appointed by the trustees. [FN188] He served as the | eader
and prinary representative of his departnent (in the words of the by-laws, its
"executive officer" [FN189]). To head a departnent of learning in an academc
institution confers considerable prestige and honor, as well as responsibility.

[ FN190] Despite the Second Circuit's conclusion to the contrary, it also confers
real power and influence. [FN191]

Jeffries' racist, anti-Semtic speech contradicted the basic tenets of the
col  ege, indeed, of American higher education generally. The institution should not
be required to retain himin a position of |eadership. To require retention would
force the college to affect a pose of indifference to the violation of its own
i deal s and fundanental principles by one of its own |eaders. It might, of course be
argued that the university is able to publicly repudiate the speech through critica
statements fromits president. But the fact remmins that Jeffries is a *327 source
of disharnony and ethnic conflict; [EN192] if the university wi shes to credibly
[imt his influence and show he is not representative of the college as a whole, it
nust be able to back up its claimby discharging Jeffries fromhis position of
| eader shi p and i nfl uence.

E. Proving Harm

Prior to the Suprene Court's decision in Waters v. Churchill, several |ower
federal courts required governnent enployers to submt evidence show ng actual harm
to the workpl ace resulting fromenpl oyee speech. [EN193] The Waters case appears to
establish, at |east by way of dicta, that an enpl oyer's reasonable prediction of
potential harmw |l suffice. [FN194] Wether predictions of harm are reasonable
depends upon the nature of the speech, the sorts of consequences likely to flow from
it, and the position the speaker occupies. Under judicial scrutiny, sone predictions
may seem too specul ative, [FN195] while others appear well-founded.

Rel i ance upon credible testinony of college adm nistrators regardi ng expections of
harmis sound in cases |like Jeffries. This flows fromthe nature of the chairman's
tasks and fromthe inherent difficulties of proving actual danage from Jeffries
speech. Once there is evidence fromhis own nouth that the chair favors anti-Semtic
or other biased ways of thinking, it is unrealistic to require denonstrative proof
of the influence of anti-Semitismfromthe students and the faculty inside and
out si de the department.

In the Jeffries trial, the university produced nenbers of the Board of Trustees
and the City College President, Provost, and Dean of Social Sciences. It did not
call as witnesses any faculty nembers or students to testify about the damage caused
by the speech. Although the trial judge criticized the college for this, there are
several reasons why students and faculty would not agree to testify on the college's
behal f in this type of litigation. First, any faculty nenbers or students who
testified would have attracted unwanted attention to thenselves fromnilitant groups
on campus or in the surrounding comunity supporting Professor Jeffries. Jeffries
hinself at one point told the college administration that if it tried to penalize
himfor his speech there would be an uprising that "woul d make Crown Heights pale in

conparison.” [FEN196]

*328 Second, many faculty nmenbers who found Jeffries' statenents abhorrent stil
bel i eved that academ c freedom protected him [FN197] Academ c freedomis not a well
defined concept, and the professoriate has worked hard throughout this century to
see it widely accepted in academic life. [FN198] A broadly defined notion of
academ c freedom nakes all faculty nenbers nore secure. Gven this, it is perhaps
not surprising that the Faculty Senate at City Coll ege sided with Professor



Jeffries, and subnitted an amicus brief in the United States Court of Appeals
arguing that the college's dismssal of himwas unl awf ul

Finally, professors in Jeffries' own department could not be expected to testify
against him They were recruited by him saw the conflict as he did, and woul d
remai n dependent upon himin a variety of ways if he won the case. They were not
likely to turn against himeven if they thought harmto the departnment woul d result
from his speech.

Anot her problemwith insisting on hard evidence of actual harmis that sone
effects may be inpossible to docunent. The influence of anti-Semtismon the
chairperson's deci sions and recomendations in the hiring and tenure processes is
easy to disguise, since these processes involve judgnments that are by their nature
i mpreci se and unavoi dably subjective. The nunber of prospective student applicants
who don't apply to City College, either because they belong to groups targeted by
t he speech or because they deplore bigotry wherever it is ainmed, is inpossible to
ascertain. The university should be able to take such likely, if unprovable, effects
i nto account in deciding whether to act agai nst a departnment chairperson

CONCLUSI ON

Prof essors enjoy both academnic freedom and free speech rights. These rights,
t hough broad, do not confer total inmunity from adverse consequences for all speech
by faculty nmenbers. Academi c freedom protects faculty nenbers fromdisnissal for
ai ring unpopul ar and controversial views. Its protection is lost for grave
transgressi ons of professional standards in teaching, research and publication.
suggest that |esser transgressions suffice to deny protection fromsone adverse
consequences; | propose that there be a notion of proportionality introduced into
t he di scussion of suitable responses to breaches of academic responsibilities.
al so suggest that student interests- particularly the interest in a |learning
environnent in which racial or religious hatred is opposed by faculty nenbers, not
incited by thembe given greater weight, limting academ c freedomto give
uni versities broader discretion to choose their responses to racist or anti-Semtic
faculty speech. *329 The First Anendnent should protect only the core of academc
freedom by preserving the basic conditions which make free inquiry possible. The
still inprecise contours of academi c freedom should be |left to the acadenic
conmunity to develop, free of judicial interference.

The First Anendnent doctrine that linmits government enployers' ability to
di sci pline workers who speak out as citizens on matters of public concern al so
protects faculty menbers at public universities. Courts nmust apply this doctrine to
the university enployer with care, so as not to inpose marketplace val ues on an
institution which is organized and functions differently fromtypical narketplace
enterprises. The norns of faculty enployment do not include unquestioning loyalty to
adm ni strative "superiors," harnmony anong fellow faculty co-workers, and ot her
enpl oyee traits typically valued in the marketplace. Faculty menbers who occupy
departmental chairs can, however, be expected to adhere to norns of the acadeny,
e.g., to respect the basic values of scholarly inquiry, to keep bigotry from
penetrating teaching and research in the departnment, to make reconmendati ons on
hiring, pronmotion and tenure free fromthe taint of prejudice, and to refrain from
enticing some students with bias appeals and attacking the race or religion of
ot hers.

A departnent chairperson in an academ ¢ conmunity often plays a role in university
affairs that fundamentally affects the quality of the educational program offered by
the institution. Contrary to the conclusion voiced by the United States Court of
Appeal s for the Second Circuit in Jeffries v. Harleston, the position is not nerely
a mnisterial one, and the anti-Senmitic or racist words and attitudes of the
chai rperson can weaken the academ c department which he or she leads, inflict
substanti al danage upon students, and poison the overall college environnment. These
factors tilt the balance called for in the First Anendnent test for governnent
enpl oyee speech deci sively against Professor Jeffries.



Thus, despite the protections afforded by free speech and academ c freedom |
concl ude that the removal of Professor Leonard Jeffries as chair of the Black
Studi es Departnent at City College was not barred by either of these principles.
Rat her, the university's response to the Jeffries speech was well w thin reason
gi ven the harm such a speech could cause to acadenic life, the doubt it cast on his
ability to carry out his inportant responsibilities as chair, and the fact that
Jeffries would remain as a tenured nenber of the faculty. In these circunstances, to
force his continuance as chair would be contrary to the legitimte and conpelling
needs of the students, the departnment, and the university.

[FNal]. Professor of Law, New York Law School; J.D., Colunbia University School of
Law. Special thanks to ny coll eague Ell en Ryerson for her careful review of the
manuscri pt and her val uable editorial and substantive suggestions, and to librarian
Marta Kiszely, Library Director Joyce Saltal amachia, Professor Ed Purcell, and
research assistants Rebecca L. Koch and Dan Stewart.

[FN1]. 828 F. Supp. 1066 (S.D.N.Y. 1993), aff'd in part and vacated in part, 21 F.3d
1238 (2d CGr. 1994) [hereinafter Jeffries |], vacated and renmanded, 115 S. . 502
(1994), rev'd, 52 F.3d 9 (2d Gr. 1995) [hereinafter Jeffries Il], cert. denied, 116
S. &. 173 (1995).

[EN2]. The jury's findings are reported in the district court opinion. See
Jeffries, 828 F. Supp. at 1077-78.

[FN3]. See Jeffries I, 21 F.3d at 1247; Jeffries Il, 52 F.3d at 14.

[ENA] . Leonard Jeffries, Address before the Enmpire State Black Arts and Cul tural
Festival (July 20, 1991), reprinted in NEWSDAY, Aug. 19, 1991, at 3. The speech was
broadcast by an Al bany cable television station, NY-SCAN. Al quotes in this section
are fromthe speech.

[EN5]. Early in the speech, Jeffries turned his attention to novies from his yout h-
films which denigrated bl acks through i mages of Sanbo, Beaul ah, and Stepin Fetchit.
He asserted that "people called G eenberg and Wi sberg and Trigliani and whatnot"

had forned a "conspiracy, planned [in] ... Hollywod, where ... Russian Jewy had a
particular control." In |league with "their financial partners, the Mafia," these
Jews "put together a system of destruction of black people.” 1d.

[ENG] . Jeffries enbraced the classic anti-Senitic themes of Jewi sh financial control
of Europe and of a Jew sh worl d-wi de conspiracy:

In Spain there were the grandees [previously identified by Jeffries as rich
Jews] nmnagi ng the noney of the Spanish throne. In Germany, in the 16 and 1700s,
there were the court Jews, nanaging the political and econom c apparatus of Europe,
t he Hapsburg enpire, the German states, et cetera. W have the nanmes. W know who
they were, what they were, what they controlled. W know when they set up the Dutch
East Indian Co., Dutch Wst Indian Co., the Portuguese conpany, the Brazilian
conpany. We know who and what documents. We know the family connections. W know
that even when they converted to Christianity, they maintained links with their
Jewi sh conmunity brothers who had not converted; and that's why they had a network
around t he worl d.

I d.

[EN7]. I1d.



[EN8]. Id.

[EN9]. Jeffries informed his audience:

We are sun people, people of color because of the sun. The nel anin factor
Eur opeans have a |l ack of nelanin and have | ost a great deal of it because nuch of
t he European devel opnent has been in the caves of Europe where you do not need
nmel anin. So the factor of the ice is a key factor in the devel opment of the
Eur opeans biologically, culturally, economcally, socially.
I d.

[EN10]. Sam Howe Verhovek, Cuonmp Urges CUNY to Act on Professor, N Y. TIMES, Aug. 8,
1991, at Bl; Vivienne Walt, CUNY Studies Black Prof; College Bows to Cuono Pl ea,
N. Y. TIMES, Aug. 9, 1991, at 3.

[EN11]. Watching Dr. Jeffries Self-Destruct, N Y. TIMES, Aug. 25, 1991, § 4, at 14.
The editorial concluded: "It is sad that Dr. Jeffries deval ues the often |audable
obj ectives he espouses .... But advocates of those goals will have to | ook to others
to | ead them because Professor Jeffries cannot. Hate and distortion paradi ng as
schol arship tend to have a short |ife when exposed and denounced." 1d.

[EN12]. Leonard Jeffries' Vicious Diatribe, NEWDAY, Aug. 8, 1991, at 60.

[EN13]. Sobol wote in Newsday:

Let's get this straight: | never asked Leonard Jeffries to rewite New York
State's social studies curriculum Jeffries served as a part-time consultant to an
education departnent advisory comittee three years ago.\Wen his views and tone
became known, the Regents and the department had nothing further to do with him....

Thomas Sobol, Jeffries |Is Not The Point, NEWSDAY, Aug. 28, 1991, at 91

[EN14]. Bitter Hi story: Leonard Jeffries and Bl ack-Jew sh Rel ati ons, THE NATI ON
Sept. 9, 1991, at 251.

[ EFN15]. See Jacques Steinberg, Jeffries Msses Brooklyn Rally on Racial |ssues, N
Y. TIMES, Aug. 16, 1991, at B3; Philip Gourevitch, The Jeffries Affair, COVWENTARY
Mar. 1992, at 34, 35-36.

[FN16]. Steven Lee Myers, Professor's Race Remarks Pronpt Resolution by NNA A CP.,
N Y. TIMES, Aug. 18, 1991, at 28. See al so Panela Newkirk, Prof: They're Smearing
Me; Says Words Distorted by Press, TV, NEWSDAY, Aug. 18, 1991, at 5 (quoting Dukes
as equating Jeffries' remarks about Jews to "calling Hazel Dukes a nigger").

[EN17]. Trial Transcript at 70, Jeffries, 828 F. Supp. 1066 (S.D.N.Y. 1993) (on file
with editor) [hereinafter Transcript].

[FN18]. Letter from Bernard Sohner to Leonard Jeffries (Aug. 31, 1991) (Exhibit
Appendi x to Appellant's Brief at 46, Jeffries |, 21 F.3d 1238 (No. 93-7876))
[Hereinafter all cites to the Exhibit Appendix to Appellant's Brief for Jeffries |
wi || be Exhibit Appendi x]. Sohner continued:

You used the putative Jewi shness of a nane to indicate that a person is
intrinsically evil. You referred to ne as 'head Jew,' a verbalization which, again
woul d be used only by an overt anti-Senmite. You then proceeded to quote ne as
sayi ng, 'Everyone knows rich Jews participated in the slave trade,' a statenment |




woul d be incapabl e of making.

Id. But see Denise K Magner, In a Reversal, Court Upholds CUNY's Denotion of
Afrocentrist, CHRON. OF H GHER EDUC., Apr. 14, 1995, at A23 (quoting Sohner |ater as
opposed to City University of New York-inposed sanctions agai nst Jeffries,

descri bing such action as a "terrible threat to academ ¢ freedont).

[EN19]. Statenment By Board of Trustees' Chairperson Janes P. Mirphy, Vice
Chairperson Edith B. Everett, and Chancellor W Ann Reynolds of the City University
of New York (Aug. 8, 1991), in Exhibit Appendi x, supra note 18, at 181 [hereinafter
Statement]. City College is a part of the City University of New York (CUNY).

[EN20]. Letter from President Harleston to Alumi and Friends of City College (Sept.
17, 1991), in Exhibit Appendix, supra note 18, at 133.

[EN21]. Resolution of the Faculty Senate of City College (Sept. 19, 1991), in
Exhi bit Appendi x, supra note 18, at 136-37 [hereinafter Resolution]. The resol ution
passed by a vote of 23:8.

[FN22]. Press Rel ease: Departnmental Faculty Support for Prof. Leonard Jeffries, Jr.
(Sept. 16, 1991), in Exhibit Appendi x, supra note 18, at 20-21 [hereinafter Press
Rel ease] (signed by seventeen nmenbers of the full tinme and adjunct faculty in the
bl ack studies departnent).

[EN23]. CUNY By-Laws § 9.1(b). The president is given power to reconmend a new
chairperson to the trustees before the three years expire if doing so is in the
"interests of the college.” Id. 8 9.1(c) (on file with editor).

[EN24] . Jeffries, 828 F. Supp. 1066, 1071 (S.D.N.Y. 1993).

EN25] . I1d.

[EN26] . Jeffries 1, 21 F.3d 1238 (2d Cir. 1994).

[FN27]. Harleston v. Jeffries, 115 S. &. 502 (1994).

[FN28]. 114 S. & . 1878 (1994).

[FN29]. Jeffries 11, 52 F.3d 9 (2d Cir. 1995).

[EN30]. 114 S. C. 1878 (1994) (upholding the firing of a nurse in a public hospita
who spoke critically of her superiors to other enployees. The nurse had di scouraged
a co-worker fromtransferring into the hospital's pediatric unit, and rejected
overtures fromher superiors to resolve her difficulties with the unit.).

[EN31]. 1d. at 1887.

[FN32]. See Jeffries, 828 F. Supp. at 1082.




[EN33] . Jeffries Il, 52 F.3d at 18.

[EN34]. Letter from President Harleston to Gty College Coll eagues (Aug. 8, 1991),
i n Exhibit Appendi x, supra note 18, at 132.

[EN35]. Resol ution, supra note 21.

[EN36] . See generally COVM SSI ON ON ACADEM C TENURE | N H GHER EDUCATI ON, FACULTY
TENURE (1973) [hereinafter COVM SSI ON ON ACADEM C TENURE] .

[FN37]. See, e.g., Bishop v. Aronov, 926 F.2d 1066 (11th Cr. 1991).

[FN38]. See, e.g., University of Pa. v. EEEOC., 493 U.S. 182, 110 S. &. 577
(1990) .

[FN39]. See, e.g., Keyishian v. Board of Regents, 385 U S. 589, 87 S. C. 675
(1967).

[FN40] . Reprinted i n AVERI CAN ASSOCI ATI ON OF UNI VERSI TY PROFESSORS, POLI CY DOCUMENTS
AND REPORTS 3 (1990) [hereinafter AAUP 1940 STATEMENT].

EN41] . I1d.

FN42] . I1d.

[FN43]. See Walter P. Metzger, The 1940 Statenent of Principles on Academ ¢ Freedom
and Tenure, in FREEDOM AND TENURE | N THE ACADEMY (Van Al styne ed., 1993).

[FN44]. See, e.g., David M Rabban, A Functional Analysis of "Individual" and
“Institutional” Academni c Freedom Under the First Anendnent, 53 LAW & CONTEMP. PROBS.
227 (1990); WIIliam Van Al styne, The Specific Theory of Academ ¢ Freedom and the
General |ssue of Gvil Liberty, in THE CONCEPT OF ACADEM C FREEDOM 59 (Ednmund L.
Pincoffs ed., 1972). Both authors ably advance the argunent that the academic is not
protected by acadeni c freedomwhen acting in his role as citizen.

FNAS5]. Committee A Statenent on Extramural Utterances (1964), reprinted in AVER CAN
ASSCCI ATI ON OF UNI VERSI TY PROFESSORS, POLI CY DOCUMENTS AND REPORTS 32 (1990).

[EFN46]. See further discussion infra notes 74-78 and acconpanyi ng text.

[FN47]. Van Al styne, supra note 44, at 71.

FNAS | d.

FN49 Menorandum to Bernard Harl eston fromthe Special Fact Finding Committee to



Revi ew the Incidents Described in the Recent Articles Witten by M. Fred Rueckher
Appearing in The Canpus, in Exhibit Appendix, supra note 18, at 50. The Rueckher
articles are discussed infra notes 148-54 and acconpanyi ng text.

[EN50]. Exhibit Appendi x, supra note 18, at 53. The comrittee also added: "It is of
utnost inportance that all nmenbers of the College Conmunity conduct thenselves in a

manner that fosters nutual respect and understandi ng anmong the many ethnic and
raci al groups that nmake up the City College Comunity." Id. The comm ttee nmade no
findi ng agai nst Professor Jeffries after the student refused to neet with it and
Jeffries claimed sone nmatters were taken out of context or inaccurately reported.

Id. at 51-52. For a case in which a university properly restricted a professor's in-
cl ass comments about personal religious matters, see_Bishop v. Aronov, 926 F.2d 1066
(11th Gr. 1991), cert. denied sub nom Bishop v. Delchanps 112 S. &. 3026 (1992);
see also_Martin v. Parrish, 805 F.2d 583 (5th Gr. 1986).

[EN51]. The gross distortions and false clains involved in the attenpt to portray
the Jews as centrally responsible for the slave trade are discussed I n HAROLD
BRACKMAN, M NI STRY OF LI ES (1994).

[EN52]. See Henry Louis Gates Jr., Black Demagogues and Pseudo- Schol ars, N. Y. TIMES,
July 20, 1992, at Al5. See also_Levin v. Harleston, 770 F. Supp. 895, 914 (S.D.N.Y.
1991), aff'd, 996 F.2d 85 (2d Cir. 1992) (Trial judge noted that a statenment was
attributed to Jeffries "to the effect that AIDS was created as part of a conspiracy
by whites to destroy blacks."). See also WIlliamH Honan, Harvard Investigates a
Prof essor Who Wote of Space Aliens, N Y. TIMES, My 4, 1995, at A18 (di scussing
controversy at Harvard Medi cal School over Professor John Mack, whose published work
accepts accounts of hunman contact with space aliens).

[EN53]. Jeffries v. Harleston 828 F. Supp. 1066, 1097 (S.D.N. Y. 1993). Additionally,
observers report that Jeffries teaches his theories to his students in class. See

Ri chard Bernstein, Jeffries and H s Racial Theories Return to Cass, NY. TIMES,
Sept. 12, 1993, § 1, at 47; Fred Rueckher, Crazy Wite Boy Blues, THE CAMPUS, WMNar
22, 1988, at 11, Apr. 15, 1988, at 7, Apr. 26, 1988, at 13, and May 19, 1988, at 13.

[FN54]. Jeffries 11, 52 F.3d at 15.

FN55]. See infra note 175 and acconpanyi ng text.

FN56] . See infra notes 175-82 and acconpanyi ng text.

[FN57]. 828 F. Supp. at 1097-98.

FN58]. Bob Herbert, In Anerica: Racism 101, N Y. TIMS, Dec. 11, 1994, at 15.

[EN59]. Id. Herbert indicts City College by witing:

M. Jeffries is notorious for his bigotry and for teachi ng nonsense. Racist and
i nconmpetent, he shoul d have been chased fromthe canmpus |ong ago. But nore than two
decades of cowardice and irresponsibility by blacks and whites ali ke have all owed
himto remain a tenured professor and chairman of his departnent.
I d.

[EN6O]. There were sone at City College who did suggest that the Jeffries speech was



a grave transgression of professional standards. A statement issued by the
Chai rperson of the CUNY Board of Trustees, the Vice Chairperson and the Chancell or
guesti oned whether Jeffries' remarks fell within the anbit of acadenic freedom
Their statement included this paragraph

A university seeks to find and to inpart truth through schol arship, a process
that requires an exchange of ideas based upon research, reflection, and anal ysis;
its missionis protected by the principles of free speech, academic freedom and due
process. Professor Jeffries' renmarks threaten that mssion and seriously challenge
t he delicate bal ance between academ ¢ freedom and responsibility.
Statenment, supra note 19.

[EN61]. Menorandum from Professor Morris Silver to Provost Robert Pfeffer (Sept.
26, 1991), quoted in Jeffries, 828 F. Supp. at 1073 n. 2.

[EN62] . Faculty Senate, Resolution of Professor Mrris Silver (Sept. 19, 1991),
Plaintiff's Exhibit 13, Jeffries, 828 F. Supp. 1066 (on file with the editor).
Prof essor Silver expl ai ned:

There have been calls for Jeffries' "ideas" or "views" to be debated to test
whet her they are "true." But the statements ... are devoid of intellectua
substance. They are nerely slurs; by their very nature they cannot be debated and
cannot be true. Does, for exanple, the fact that Diane Ravitch is a Jew from Texas
mean that Jeffries' statement about her is pertinent or cogent? To ask the question
is to expose its absurdity. Jeffries is communicating that he has unmasked a vile
creature whose vil eness consists in her Jew shness. Regarding Jeffries' accusations
of responsibility for the slave trade and negative stereotypi ng by Hol |l ywood, any
margi nal |y conpetent acadenm ¢ would know that the participants did not seek, did not
receive, and did not need the consent of their ethnic and religious groups.

I d.

EN63] . Id.

[EN64]. This suggested limt is renmniscent of the standards in hate speech codes
that some Anerican universities have enacted. One of these, pronulgated by Stanford
University, talks of epithets that convey "visceral hate or contenpt." Thomas G ey,
Cvil Rights vs. Civil Liberties: The Case of Discrimnatory Verbal Harassnent, 8
SCC. PHIL. & POLICY 81 (1991). Another at the University of Texas defines racial
harassnent as "extrene or outrageous acts or communi cations that are intended to
harass, intinmdate, or humliate a student or students on account of race, color, or
nati onal origin and that reasonably cause themto suffer severe enotional distress.”
REGULATI NG RACI AL HARASSMENT ON CAMPUS (Thomas P. Hustoles & Walter B. Connolly, Jr.
eds., 1990) (collection of University codes for National Association of College and
University Attorneys). Such speech codes are extrenely broad in coverage,
restricting speech anong entire acadenm ¢ comunities, and are vulnerable to free
speech challenges in court. See, e.g., Stanford Wn't Appeal Ruling on Anti-Hate
Speech Rule, N.Y. TIMES, Mar. 10, 1995, at All. The acadenmic freedomlimts advanced
here are justified by different policies, discussed throughout this article, that
affect only the faculty in limted circunstances.

[EFN65]. On canpus, the bl ack studies department faculty supporting Professor
Jeffries conpared Jeffries' nessage (denominated "historically and contenporarily
true and correct”) with the views of "a racist colleague, teaching and publishing
nonsensi cal hogwash that African peoples have innately less intelligence than

Eur opean descendants ...." Press Rel ease, supra note 22.

[FN66]. See_Levin v. Harleston, 770 F. Supp. 895, 901-03 (S.D.N. Y. 1991), aff'd, 966
F.2d 85 (2d Gir. 1992).




I d.

See infra part Il1l, "Harnms to the University."

Levin, 770 F. Supp. at 914-15.

m  m  m T

. At Wellesley College, the president and history departnent faculty, for
exanpl e, took steps against a black studies faculty nmenber who used a book prepared
and published by the Nation of Islamin his course, despite its obvious anti-Senitic
tone and fal se accusation that the Jews domi nated the slave trade. The professor
responded to initial concerns expressed about his assignment of the book by charging
that he was the victimof a "Jew sh onslaught” and that black professors who joined
inthe criticismwere "Uncle Tons." The coll ege president denied the professor a
nerit salary raise and the history departnent declared that history majors would not
receive credit in their major for the professor's courses. See Alice Denbner
Wel | esl ey Faculty Joins Book Protest; 124 Sign Statenent Decrying Martin's Wrk As
Anti-Semtic, BOSTON GLOBE, Mar. 17, 1994, at 29; Alice Denbner, Wl Il esley Denies
Rai se to Professor, BOSTON GLOBE, Aug. 26, 1994, at 23 (the Wellesley president
cited "recent degradation of your schol arship, and the apparent effects on the

qual ity of your teaching" in denying salary increase).

[EN71]. For elaboration of the role of the chairperson and the harns flowi ng from
Jeffries' speech, see infra part II.C

[EN72]. See Graham Hughes, Tenure and Academ c Freedom in THE CONCEPT OF ACADEM C
FREEDOM 170 (Ednund L. Pincoffs ed., 1972). For an extrene exanple of how untenured
faculty may be told what to do and how to teach see_Parate v. Isibor, 868 F.2d 821
(6th Gr. 1989).

[EN73]. See infra notes 182-92 and acconpanyi ng text.

[EN74]. Jeffries Il1, 52 F.3d. at 13. On the natter of weighing the effects of given
speech for First Amendnent purposes, see also_University of Pa. v. EE O C , 493
US 182, 201-02, 110 S. C. 577, 588-89 (1990).

[EN75]. For a discussion of the inportant role of the chairperson in the university,
see infra notes 120-56 and acconpanyi ng text.

[EN76]. For a discussion of the harns, see infra "Harns to the University" notes
157-98 and acconpanyi ng text.

FN77]. See infra part |11.B.

FN78]. See infra part Il.C for a discussion of the role of the departnent chair

[EN79]. 52 F.3d at 14-15 (citations onitted).

FN80] . See supra part |.B-C



[FN81]. Discussed infra part 11.C. 1-6.

[FN82]. 385 U.S. 589, 87 S. C. 675 (1967).

[FN83]. 1d. at 603, 87 S. C. at 683.

[FN84] . Sweezy v. New Hanpshire, 354 U.S. 234, 250, 77 S. C. 1203, 1211 (1957).

[FN85]. 385 U.S. at 603, 87 S. . at 683. For a review of the cases, see WIIiam
Van Al styne, Academi ¢ Freedom and the First Anendrment in the Suprene Court of the
United States: An Unhurried Historical Review, in FREEDOM AND TENURE | N THE ACADEMY
79-154 (WIlliam Van Al styne ed., 1993).

[EN86] . 493 U.S. 182, 110 S. &. 577 (1990).

[EN87]. 1d. at 197, 110 S. C. at 586.

FN88] . Id.

[FNB9]. Id. at 198-99, 110 S. &. at 587. The University of Pennsylvania argued that
it should not have to reveal confidential peer review materials gathered in its
tenure process to the EEOCC, which was investigating possible racial and sexua
discrimnation in a university tenure decision. A unaninous Court found that any
interference with "the asserted acadenic freedomright of choosing who will teach"
was specul ative and renmote, and that the link between the asserted right and the
burden on it caused by disclosure was too attenuated.

[EN9O]. This surmse is based upon the | anguage, tone, and unanimty of Univeristy
of Pennsyl vani a.

[FN91]. David M Rabban, A Functional Analysis of "Individual" and "lInstitutional"
Acadeni ¢ Freedom Under the First Amendnment, 53 LAW & CONTEMP. PROBS. 227, 230
(1990). Rabban states, "In order to engage in critical inquiry, professors need sone
degree of independence fromtheir university enployers, and universities need sone
degree of independence fromthe state." Id.

[FN92]. Weinman v. Updegraff, 344 U S 183, 196, 73 S. C. 215, 221 (1952)
(Frankfurter J., concurring).

[ FN93]. Epperson v. Arkansas, 393 U S. 97, 104, 89 S. . 260, 270 (1968). Epperson
dealt with a "nonkey |aw' penalizing the teaching of Darwi nismin public schools;
this | would argue does touch the core of academic freedom The Court, however, held
the | aw created an unconstitutional establishnent of religion

[EN94]. For discussions of the extraordinary breadth of the freedom cl ai med by
academ cs, see Sanford H Kadi sh, The Theory of the Profession and Its Predicanent,
AAUP BULL. 120 (Summer 1972); Mark G Yudof, Intramural Misings on Acadeni c Freedom




A Reply to Professor Finkin, 66 TEX. L. REV. 1351 (1988).

[FNO5]. Mailloux v. Kiley, 436 F.2d 565, 566 (1st Cr. 1971) (per curiam.

[FN96]. See, e.g., Silva v. University of New Hanpshire, 888 F. Supp. 293 (D.N. H
1994). Academic freedommay al so be referred to in a school's tenure rules, since
such freedomis said to be a basic reason for the tenure system See G aham Hughes,
Tenure and Academ ¢ Freedom in THE CONCEPT OF ACADEM C FREEDOM 170 ( Edmund L.

Pi ncoffs ed., 1972).

[FN97]. As a public institution, City College is bound by the First Amendnent.
Private universities, though not simlarly bound, share the societal values
expressed by the principle of free speech. They may wi sh to use the judici al
resol ution of the free speech issue as a guide in their own policy naking.

[FN98]. McAuliffe v. Mayor of New Bedford, 29 N.E. 517 (Mass. 1892).

[FN99]. 391 U.S. 563, 88 S. Ct. 1731 (1968).

[EN10O]. 1d. at 568, 88 S. Ct. at 1734-35.

[FN10O1]. 1d. at 568, 88 S. Ct. at 1737.

[EN102]. Connick v. Myers, 461 U.S. 138, 103 S. & . 1684 (1983); Rankin v.
McPherson, 483 U.S. 378, 107 S. & . 2891 (1987).

[FEN103]. See, e.g., Rankin, 483 U S. at 392, 107 S. C. at 2901.

[EN104]. 754 F.2d 936 (11th G r. 1985). The case was cited with apparent approval in
Rankin, 483 U.S. at 391 n.18, 107 S. C. at 290 n. 18.

[EN10O5]. McMullen, 754 F.2d at 939.

[FN106] . 483 U.S. 378, 107 S. C. 2891 (1987), reh'g denied, 483 U. S. 1056, 108 S.
Q. 362 (1987).

[EN1O7]. 1d. at 389-91, 107 S. O . at 2899-900.

[EN108]. Waters v. Churchill, 114 S. C. 1878, 1886 (1994).

[EN109] . Rankin, 483 U.S. at 390-91, 107 S. C. at 2900.

[FN110]. Jeffries I, 21 F.3d at 1247; Jeffries |11, 52 F.3d at 12.

[EN111]. Pickering v. Board of Educ., 391 U.S. 563, 570-73, 88 S. C. 1731, 1735-37




(1968); Connick v. Myers, 461 U.S. 138, 103 S. Ct. 1684 (1983); Jeffries |, 21 F.3d
1238 (2d Cr.), vacated and remanded, 115 S. &. 502 (1994), rev'd, Jeffries Il, 52
F.3d 9 (2d Cir.), cert. denied, 116 S. &. 173 (1995); Waters v. Churchill, 114 S.
Ct. 1878 (1994); Rankin v. MPherson, 483 U.S. 378, 107 S. C. 2891 (1987).

[EN112] . See AMERI CAN ASSOCI ATI ON FOR HI GHER EDUCATI ON, FACULTY PARTI Cl PATION I N
ACADEM C GOVERNANCE (1967); ALEXANDER ASTIN & RI TA SCHERREI, MAXI M ZI NG LEADERSHI P
EFFECTI VENESS (1980); KENNETH P. MORTIMER & T. R MCCONNELL, SHARI NG AUTHORI TY
EFFECTI VELY (1978); COLLEGE AND UNI VERSI TY ORGANI ZATI ON: | NSI GHTS FROM THE

BEHAVI CRAL SCl ENCES (Janes L. Bess ed., 1984).

[EN113]. Cynthia Hardy et al., College and University Reorganization: Strategy
Formation in the University Setting, in COLLEGE AND UNI VERSI TY ORGANI ZATI ON 16
180-81 (Janmes L. Bess ed., 1984); CARNEG E COW SSI ON ON HI GHER EDUCATI ON
GOVERNANCE OF HI GHER EDUCATI ON 5 (1973)

91

[FN114]. See, e.g., NL.RB. v. Yeshiva Univ., 444 U.S. 672, 684 n.17, 100 S. C

856, 863 n.17 (1980) (president's formal veto power rarely used; faculty in fact has
substantial policy naking role); Hardy, supra note 113 (formal power of central

adm nistrators not in fact exercised in many cases).

[EN115]. Yeshiva University, 444 U S. at 680, 100 S. &. at 861 (holding that for
pur poses of the National Labor Relations Act, the faculty at Yeshiva were
"manageri al enpl oyees" involved in devel oping and enforcing university policy).

[FN116]. Id.; see also_University of New Haven, 267 N.L.R B. 939 (1983)

(suppl enented by University of New Haven, 279 N.L.R B. 294 (1986)); Northeastern
Univ., 218 N.L.R B. 247 (1995); University of Vernont, 223 N.L. R B. 423 (1976);
University of Manm, 213 N.L.R B. 634 (1974).

[FN117]. See WIlliamH Honan, Professors Battling Tel evision Technol ogy, N.Y.

TIMES, Apr. 4, 1995, at D24 (faculty-president dispute may lead to president's
resignation). An anecdote about Wodrow WI son's experience as president of
Princeton University is revealing: "WIson, ensnarled in a feud with the faculty,
left the presidency of Princeton to becone governor of New Jersey in 1910. WIlson is
said to have remarked: 'I wanted to get out of politics."" Shawn Tully, Finally,
Col l eges Start To Cut Their Crazy Costs, FORTUNE, May 1, 1995, at 110.

[EN118]. Compare_Northeastern Univ., 218 N.L.R B. 247 (1975) (giving an exanple of a
weak or figurehead departnent chair; departnent faculty act collectively and the
chair is nerely one of faculty) with_Rensselaer Polytechnic Institute, 218 N.L.R B.
1435 (1975) (particularly strong departnent chair).

[EN119]. Yeshiva, 444 U.S. at 684 n.17, 100 S. C. at 863 n.17.

[EN120]. CUNY By-Laws 8 9.1 (on file with the editor).

[FN121]. 1d. 8 9.3. quoted in part in Jeffries, 828 F. Supp. at 1088 n. 30.

[EN122]. Evidence in the trial indicated that Professor Jeffries in prior years had
driven away a prom nent candidate for a position with the coll ege by naking anti -
Semitic remarks (to the effect that the college's black president was under the



i nfluence of the college's "white Jewi sh power brokers"). Jeffries was rebuked, but
not dism ssed as chair, for this incident, which denonstrated the power of the
chairperson to drive away prom sing prospects if his reputation, conduct, or
treatnent of candi dates was unacceptable. Report of the |Inquiry Regarding

Al l egations Made by Mtchell A Seligson (Defendant's Exhibit 1); discussed in
Jeffries, 828 F. Supp. at 1097 n.50 (on file with the editor).

[FN123]. Fox Butterfield, Afro-Anerican Studies Get New Life At Harvard, N Y. TIMES
June 3, 1992, at B7.

[FN124]. 1d. The story of New York University's inproved academ ¢ reputation and
performance al so includes the reshaping of a departrment (the political science
department) by its newy appointed chair, who was able to attract outstandi ng
scholars fromthe academc world. WIliamH Honan, A Decade and $1 Billion Put
N.Y.U Into the Top Ranks, N.Y. TIMES, Mar. 20, 1995, at Al.

[EN125]. Transcript, supra note 17, at 51 (on file with editor).

[EN126]. 1d. at 1414,

[EN127]. 1d. at 1424,

[EN128]. See Richard Bernstein, Jeffries Return Hinders Plans to Alter Departnment,
N Y. TIMES, Aug. 6, 1993, at B3. Gordon did not succeed in revanping and i nproving
t he departnent because of the resistance of entrenched departnent nenbers, who
supported Jeffries. See also Maria Newran, Rift Over Black Studi es Head Leaves
Program Ri ven, Too, N'Y. TIMES, Nov. 23, 1992, at Al.

[EN129]. Judith Jarvis Thonson, |deology and Faculty Sel ection, in FREEDOM AND
TENURE | N THE ACADEMY 155, 174-76 (WIliam Van Al styne ed., 1993).

[FN130]. See CUNY By-laws § 9.6; Interviewwith Ellen Ryerson, forner Associate
Provost, Yale University (Apr. 5, 1995) [hereinafter Interview.

[EN131]. Interview, supra note 130.

[EN132]. Interview, supra note 130.

[ EN133]. AAUP 1940 STATEMENT, supra note 40, at 4; COVW SSI ON ON ACADEM C TENURE
supra note 36, at 75.

[FN134]. Statenent on Procedural Standards in Faculty Dism ssal Proceedings (1958)
and Recommended I nstitutional Regul ati ons on Academni ¢ Freedom and Tenure (1982),
reprinted in AMERI CAN ASSOCI ATI ON OF UNI VERSI TY PROFESSORS, POLI CY DOCUMENTS AND
REPORTS 11-14, 26-27 (1990); Nathan d aser, Levin, Jeffries and the Fate of Acadenic
Aut onony, 36 WLLIAM & MARY L. REV. 703, 723 (1993) ("The costs of dism ssing a
professor with tenure are so great it is sinply not worth it.").

[EN135]. Transcript, supra note 17, at 106, 890.



[FEN136] . Hanburger v. Cornell Univ., 148 N.E. 539, 541 (N.Y. 1925).

[EN137]. See discussion of academ c freedom supra notes 34-48 and acconpanyi ng
t ext.

[EN138]. Cynthia Hardy et al., College and University Reorganization: Strategy
Formation in the University Setting, in COLLEGE AND UNI VERSI TY ORGANI ZATI ON 169,
175-77 (Janes L. Bess ed., 1984). CUNY By-Laws 8§ 9.1(a) grants to "[e]ach
department ... control of the educational policies of the departnent "

[ FN139]. CUNY By-Laws § 9.3, quoted in Jeffries, 828 F. Supp. at 1088 n.30.

[ FN140]. See Fred Rueckher, Crazy Wite Boy Blues, THE CAMPUS, Mar. 22, 1988, at 11
Apr. 15, 1988, at 7; Apr. 26, 1988, at 13; and May 19, 1988, at 11 (student articles
describing Jeffries' classes) (on file with editor); JAMES TRAUB, CITY ON A HILL
229-71 (1994) (describing Jeffries' classes and the atnosphere within his
department) (on file with editor).

[EN141]. See supra notes 120-21 acconpanying text.

[FN142]. At City College, the departnent chairs within the social science division
net as the Personnel and Budget Conmmittee to nmake recommendations to the Dean on
budgetary choices. Trial evidence revealed that during 1992, the dean for the soci al
sci ences division told the personnel and budget comittee of a projected College
deficit of seven mllion dollars. Budget discussions anong the departnent chairs
focused on neasures such as reductions in adjunct faculty, elimnation of elective
courses, and enlargenent of introductory sections. Mnutes, Social Science P&B
Meetings (Feb. 11 and Mar. 10, 1992), in Exhibit Appendix, supra note 18, at 168,
170.

[FN143]. See WIlliamH Honan, State Universities Reshaped in the Era of Budget
Cutting, N Y. TIMES, Feb. 22, 1995, at Al.

[EN144]. Fox Butterfield, Afro-American Studies Get New Life At Harvard, NY. TIMES
June 6, 1993, at B7. By contrast, admnistration and faculty at City College were
reportedly trying to "bypass the black studies departnent for as |long as Dr.
Jeffries is its chairman. The idea is to hire new faculty nenbers in other
departnments, such as history or English, so that students interested in the black
experience will be able to study there rather than in Dr. Jeffries' department."”

Ri chard Bernstein, Jeffries and H s Racial Theories Return to Cass, N Y. TIMES,
Sept. 12, 1993, § 1, at 47.

[EN145]. At City Coll ege, chairpersons are expected to be only participants in the
“formation, devel opment and interpretation of college-w de interests and policy."
CUNY Bylaws 8§ 9.1 (enphasis added). In addition, the chair is to "[r]epresent the
department before the faculty council or faculty senate, the faculty and the board."
ld. § 9.3.

[ FN146]. See, e.g., University of New Haven, 267 N.L.R B. 939 (1983).




[EN147]. Jeffries, 828 F. Supp. at 1072 n.1. Professor Jeffries' authority as chair
of the Black Studies Departnment |asted from 1972 to 1992.

[ EN148]. Fred Rueckher, Crazy White Boy Blues, THE CAMPUS, Mar. 22, 1988 at 11; Apr.
15, 1988, at 7; Apr. 26, 1988 at 13; and May 19, 1988, at 11 (on file with editor).

[ EN149]. Fred Rueckher, Crazy Wite Boy Blues, THE CAMPUS, Mar. 22, 1988, at 11.

[ EN150]. Fred Rueckher, Crazy White Boy Blues, THE CAMPUS, Apr. 15, 1988, at 7.

[EN151]. 1d.

[ FN152]. Id. Reuckher also reported that Jeffries condemmed "the whol e European
"honosexual warrior nentality,"' attacked black nen involved with white wonen by
saying they exhibited the "white pussy syndrone," and criticized several black
entertainers as "faggots." Id.

[ EN153]. Menmorandumto Bernard Harl eston fromthe Special Fact Finding Conmittee to
Revi ew the Incidents Described in the Recent Articles Witten By M. Fred Rueckher
Appearing in The Canpus (July 21, 1988), in Exhibit Appendix, supra note 18, at 50.

[EN154]. Id. at 53. Jeffries met with the conmttee and clai ned that sonme things
were taken out of context or inaccurately reported.

[EN155]. Interview, supra note 130. Gty College President Harl eston expressed his
concern about alummi and government support after the Jeffries speech, and wote to
alumi and friends of the college to explain the college's actions in response to
the Jeffries speech. Jeffries, 828 F. Supp. at 1074 n.4. See also d aser, supra note
134, at 720.

[ FN156]. See, e.g., Eleanor Charles, Yale Wrks to Break Down the Town-Gown Barrier
N Y. TIMES, Sept. 25, 1994, § 9, at 9; Ranmin P. Jaleshgari, Stony Brook Residents
at Odds Over Proposed Stadiumfor SUNY, N Y. TIMES, COct. 15, 1995, § 13, at 8.

[EN157]. See, e.g., Pickering v. Board of Educ., 391 U.S. 563, 88 S. . 1731
(1968); Connick v. Myers, 461 U.S. 138, 103 S. C. 1684 (1983); Rankin v. MPherson
483 U.S. 378, 107 S. Ct. 2891 (1987).

[ FN158]. Connick, 461 U.S. at 154, 103 S. &. at 1693-94 (underm ning authority of
enpl oyee' s superior, inpairing efficiency, disrupt working relationships); Rankin
483 U.S. at 388, 107 S. C. at 2899 (inpairing working relationships, discipline by
superiors, harnony anong co-workers); Pickering, 391 U S. at 570, 88 S. &. at 1735
(mai ntai ni ng discipline, co- worker harnony).

[FN159]. See Rankin, 483 U.S. at 401, 107 S. &. at 2905 (Scalia, J., dissenting).

[FN160]. Interview, supra note 130.



[EN161]. 1d.

[FN162] . See Rabban and Van Al styne, supra note 44.

[FN163]. Press Rel ease, supra note 22 (signed by seventeen nenbers of the full tine
and adjunct faculty in the black studies departnent).

[FN164]. See supra part 1I1.C. 1-6.

[ FN165]. Because the anti-Semtismof the speech represented a greater proportion of
the speech than its racist and anti-ltalian sentinents, | will refer to the harns
caused by anti-Semtism on the understanding that harns inflicted by all the
varieties of bigotry are simlar.

[ EN166]. See Gates, supra note 52. One bl ack studies professor at Wellesley College
has assi gned The Secret Rel ationship Between Bl acks and Jews to his students; this
work, which Gates calls "the bible of the new anti-semtism" was prepared and
published by the Nation of Islam I1d. See also Canpus Journal; A Book is Read as

Bi ased at Wellesley, N Y. TIMES, Apr. 28, 1993, at Al9.

[EN167]. In a physics or chem stry departnent, racist or bigoted views may have | ess
significance than in a social science departnent; here scapegoating, blam ng and
vilification of certain groups contanminate the intellectual analysis of the subject
area and exert their influence over course materials and course content.

[FN168] . Jeffries, 828 F. Supp. at 1071 (quoting the trial judge).

[FN169]. This termis enployed by Judith Thonson, supra note 129, at 174-76.

[EN170]. See Press Rel ease, supra note 22 and acconpanyi ng text.

[EN171]. See supra notes 121-40 and acconpanyi ng text.

[EN172] . The purveying of anti-Semtismunder the fal se guise of scholarship was
best exposed by Henry Louis Gates Jr. in Black Denagogues and Pseudo- Schol ars,
supra note 52

[FEN173]. Jeffries, 828 F. Supp. at 1075.

[EN174] . KENNETH S. STERN, BI GOTRY ON CAMPUS: A PLANNED RESPONSE 12 (1990).

[FN175] . See DEREK BOK, UNI VERSI TIES AND THE FUTURE OF AMERI CA 94-102 (1990).
Justice Felix Frankfurter expressed a sinilar view when he wote: "Teachers nust
fulfill their function by precept and practice, by the very atnosphere which they
generate; they nust be exenplars of open-nindedness and free inquiry." Wenman v.
Updegraff, 344 U S. 183, 196, 73 S. C. 215, 221 (1952) (Frankfurter, J.,
concurring).




[EN176]. Jeffries' hostility toward groups represented in the student body is
rem ni scent of Mngs v. Departnment of Justice, 813 F.2d 384 (Fed. Cr. 1987), where
a governnment enpl oyee expressed his hostility towards Hi spanics and Catholics,
peopl e that the agency had to deal with on a regular basis. The enpl oyee's disnissa
was uphel d despite a First Amendnent chal |l enge.

[EN177]. While |I have rejected narketplace parallels in this article, it seens
appropriate here to recogni ze that students are in this context the "custoners" of
the coll ege, who are being cheated when a departnent is effectively closed to them

[FN178]. Bob Herbert, Racism 101, N. Y. TIMES, Dec. 11, 1994, § 4, at 15.

[EN179]. Stern, supra note 174, at 5.

[ EN180] . 1d.

[FN181]. Robert L. Hess, Foreword to KENNETH S. STERN, BI GOTRY ON CAMPUS: A PLANNED
RESPONSE (1990) .

[EN182]. See U.S. COWM N ON CIVIL RI GHTS, BI GOTRY AND VI OLENCE ON AMERI CAN COLLEGE
CAMPUSES (1990); KENNETH S. STERN, BI GOTRY ON CAMPUS: A PLANNED RESPONSE (1990).

[FN183]. Doreen Carvajal, A Career in the Balance; Rutgers President Starts a
Firestormw th Three Words, NY. TIMES, Feb. 6, 1995, at Bl

[EN184]. Id. Despite the trustees' support, it is still unclear if the protests wll
force the end of Lawence's presidency. See Robin WIlson, Flash Point at Rutgers;
Despite President's Apol ogies, Qutrage Over Racial Comment May Force Him Qut, CHRON
OF H GHER EDUC., Feb. 24, 1995, at A21.

[EN185]. The trial court noted that "as far back as Novenber of 1984, Professor
Jeffries nmade anti-Semitic and racist remarks to a candidate interviewi ng for the
position of director of the College's International Studies Program™" Jeffries, 828
F. Supp. at 1097 n.50. The candidate withdrew as a result of the remarks and
Jeffries was sent a letter of reprinmand. 1d.

[ FN186] . Fol I owi ng the Al bany speech in 1991, Jeffries told the dean and the provost
that "the Jews are out to get ne," and that "the Jew sh press has nounted a
systematic canmpaign to destroy ne." See Confidential Menmorandum from Provost Robert
Pfeffer and Dean Jeffrey Rosen (Nov. 13, 1991), in Exhibit Appendix, supra note 18,
at 144. He angrily threatened a community uprising if college officials dared to
take action against him Jeffries, 828 F. Supp. at 1076.

In addition, after the speech Jeffries was interviewed by a student reporter from
the Harvard Crinson. Jeffries called Harvard's Henry Louis Gates "a faggot and a
punk," and then threatened to kill the student if the content of the interview ever
became public. The district court judge wote of this incident: "The professor's
behavior can fairly be described as thuggi sh, and inconpatible with the civilized
di scourse and conduct expected of tenured professors.” Jeffries, 828 F. Supp. at
1094.

In 1993, after Jeffries was reinstated by the district court, he kept teaching his
racial theories in class. See Richard Bernstein, Jeffries and H s Racial Theories
Return to Class, NY. TIMES, Sept. 12, 1993, § 1, at 47. In 1994, Jeffries was




guoted as saying that white groups could be represented by aninmals: the English were
i ke el ephants, the Dutch like squirrels, and the Jews |ike "skunks" who "stunk up
everything." See Professor's Remarks Reported as Bigoted, N. Y. TIMES, Nov. 28, 1994,
at B5. When asked about the speech. Jeffries said he "did not renenber it, but he
added: 'Isn't there free speech in Anerica? Isn't there also conedy in Anerica?"

Id.

[FN187]. Menorandumto the College Community (Mar. 18, 1985), in Exhibit Appendi x,
supra note 18, at 10.

[FN188] . 828 F. Supp. at 1072-73, 1075.

[ EN189] . CUNY By-Laws 8§ 9.1.

[ EN190]. See discussion supra part II.C. 1-6.

[FN191]. See id. The trial court understood that the chairmanship "carries with it a
prestige both within and outside the university. In addition [it] gives its holder a
significant degree of power and influence over the policies and direction of the
Bl ack Studies departnent." Jeffries, 828 F. Supp. at 1093. See al so_Pi arowski V.
I[Ilinois Conmunity College, 759 F.2d 625 (7th Gr. 1985) (chairmanship of art
departnment confers inpression of official college approval).

Even if the chairmanship is deened |l ess than a position of |eadership, it is stil
an honor bestowed by the college. A racist or anti-Semtic speech likely to bring
di shonor to the university is good and sufficient reason for dismssal fromsuch a
post. Dishonor, it should be noted, goes beyond nere di sapproval by alummi or
donors. It rather signifies a violation of widely shared noral precepts that are
basic to the educational enterprise.

[ EN192]. See supra notes 10-22 and acconpanyi ng text.

[EN193]. See Jeffries I, 21 F.3d 1238 (2d Cr. 1994), and cases cited therein.

[EN194]. 114 S. C. at 1887.

[FN195]. See, e.g., United States v. National Treasury Enployees Union, 115 S.
1003 (1995).

[FN196] . Jeffries, 828 F. Supp. at 1076. As all New Yorkers knew at the tinme, the
Br ookl yn nei ghbor hood of Crown Hei ghts saw three days of violence and rioting in
August of 1991, sparked by tensions between black and Jew sh residents; one Jew sh
man wal ki ng i n the nei ghborhood was stabbed to death by a group shouting anti -
Senmitic slogans. See Philip Gourevitch, The Crown Heights Riot and Its Aftermath,
COMMENTARY, Jan. 1993, at 29.

For whatever reason, there was a general reluctance in acadenia to speak for
public attribution about Jeffries. Nick Chiles, Oher Profs Aren't Tal ki ng, NEWSDAY,
Aug. 14, 1991, at 28.

[EN197]. The nost striking exanple is Professor Bernard Sohners, who took persona
affront at Jeffries' anti-Senmitism but thought action by the college was a threat
to academ c freedom See supra notes 18-21 and acconpanyi ng text.



[ EN198]. See Metzger, supra note 43.
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