Updates to The Student Version of

The Law of Higher Education, 4th edition

Note:  The Student Version of The Law of Higher Education, 4th  (SV) was published in 2007.  In 2009, the authors updated SV with the Year 2009 Cumulative Supplement to The Law of Higher Education, Fourth Edition, Student Version.  This website provides new developments and errata subsequent to the publication of the Year 2009 Supplement.  It is current as of 12/31/2009.

Chapter Three:  The College’s Authority and Liability

Sec. 3.1.
The Question of Authority


3.1.2.
Trustee authority.

New Development

The Attorney General of Kentucky issued an advisory opinion in which it stated that the governing board of the Kentucky Community Technical College System did not have the authority to change the tenure system for newly-hired faculty.  In the spring of 2009, the board voted to cease the practice of awarding tenure to faculty hired after July 1, 2009 and to use a system of renewable term contracts.  The attorney general determined that the board’s decision conflicted with state tenure laws, and thus the board was not authorized to eliminate tenure, even for newly-hired faculty.  Opinion OAG09-08 (September 21, 2009).

Chapter Five:  Special Issues in Faculty Employment 

Sec. 5.2.     Faculty Contracts


5.2.1.
Overview.  

New Development


To the degree that the institution’s contract with a faculty member (or an administrator with a faculty appointment) is specific about what will happen if and when the faculty member relinquishes an administrative position, the re-entry process will be simplified.  Lack of specificity can result in litigation.


In Marks v. Smith, 885 N.Y.S. 2d 463 (App. Div., 1st Dept., 2009), the plaintiff, Marks, was hired as associate dean of Fordham University’s School of Business, and was promised a tenure-track position when she no longer served as associate dean.  Marks served in that role for over five years; in mid-spring semester, she notified the dean that she wished to exercise her right to the tenure-track position.  Although the dean asked her to wait until the fall semester, or at least until the end of spring semester, Marks insisted on resigning as dean mid-semester.


Her contract did not specify a salary for either the faculty position or the associate deanship, nor did it include a limitation on when she could leave the administrative position and assume the full-time faculty position.  Because her resignation was mid-semester, there were no teaching opportunities available for spring, and Marks refused to teach summer courses, for which she would have been paid.  For these reasons, the university stopped paying her salary, although it continued her benefits, and informed her that when she began her full-time faculty position in the fall, her salary would be reduced to $70,000 from the $121,000 she had previously been paid as associate dean.  Marks refused to teach the fall courses that she had been assigned, and sued for breach of contract.


The court ruled that because the contract was silent on the amount of salary to be paid to her, either as associate dean or as a faculty member, the university was required to pay only what was reasonable in comparison with other faculty holding similar positions.  Fordham had established to the court’s satisfaction that the $70,000 figure was reasonable, so the court entered summary judgment for the university.


5.2.3.
Part-time faculty.  

New Development


The debate about the prevalence of part-time adjunct faculty continues on campuses and in higher education professional associations.  The  American Association of University Professors has issued a draft policy on the conversion of adjunct faculty positions into tenure-track faculty positions.  The draft policy, which has not been adopted by the AAUP, recommends that institutions create tenure-track positions for faculty who focus primarily on teaching so that their hiring, reappointment, and tenure decisions may have the benefit of peer review.  The draft policy may be found at http://www.aaup.org/AAUP/comm/rep/conversion.htm.

Sec. 5.6.   Standards and Criteria for Faculty Employment Decisions


5.6.2.
Termination of tenure for cause.  

New Development


In Trustees of Indiana University v. Cohen, 910 N.E. 2d 251 (Ct. App. Ind. 2009), the court was asked to determine whether a tenured professor could be dismissed for alleged violations of the university’s Code of Academic Ethics.  Cohen, a former chancellor of Indiana University at South Bend, had been removed from his position after a staff member filed a sexual harassment complaint against him.  He was allowed to return to the faculty as a tenured professor, and signed an agreement that should he engage in further sexual harassment or retaliation, he would face immediate dismissal.  During the next several years, a number of students complained about Cohen’s behavior in class, including demeaning students, swearing, and making references to religion in his physics class.  A female student also accused him of sexual harassment.  Although the complaint was found not to constitute sexual harassment, Cohen was warned about his behavior and was told not to retaliate against students who complained.  Some time later, he allegedly retaliated against the student who had complained of harassment.  A faculty panel determined that he had violated the university’s Code of Academic Ethics by both his disrespectful treatment of students and the alleged retaliation, and recommended that he be dismissed.  The university informed Cohen that he was to be dismissed.


Cohen filed a lawsuit, claiming breach of contract in that the language of the agreement that he  must perform his duties according to the "responsibilities attendant to [his] position" was ambiguous and that it was not clear that, given the language in his agreement, he was subject to the university’s other policies governing faculty conduct, including the Code of Academic Ethics.  Although a trial court rejected the university’s motion for summary judgment, the appellate court reversed, ruling that the agreement did not limit the university’s right to dismiss Cohen to only proven acts of sexual harassment, and that the full range of policies related to faculty duties and responsibilities applied to him. 

*  *  *  *  *


A state appellate court has ruled that the combination of three negative post-tenure reviews and a lack of collegiality suffices to justify the decision to dismiss a tenured faculty member.  In Bernold v. Board of Governors of University of North Carolina, 683 S.E.2d 428 (N.C. App. 2009), the court addressed the professor’s challenge to North Carolina State University’s policy that a tenured faculty member who received unsatisfactory reviews in two consecutive years or in three out of five years could be disciplined or dismissed on the basis of professional incompetence.  Bernold received unsatisfactory reviews in three consecutive years on the grounds of incompetent service because his interactions with departmental colleagues disrupted the operations of the department.  The College of Engineering’s rules required all faculty members to “work in a collegial manner.”  The university then moved to dismiss him, who appealed the dismissal decision to a faculty panel.  Although that panel, and a subsequent faculty panel, found that neither his teaching nor his service were “incompetent,” the chancellor recommended his dismissal, and the Board of Trustees concurred.


Bernold claimed that the dismissal violated both his substantive and procedural due process rights.  The court disagreed, stating that the university’s regulation stating that unsatisfactory post-tenure reviews were evidence of incompetence (which defeated the substantive due process claim), and that the University’s system of notice and hearings prior to a dismissal decision provided sufficient procedural due process.


Sec.  5.7.
Procedures for Faculty Employment Decisions


5.7.3.
The private faculty member’s procedural rights.  

New Development


A federal appellate court has rejected the attempt of a private university to seek the protection of a Puerto Rican law that provides for immediate dismissal, with severance, of an employee who does not have a contract for a fixed term.  In Otero-Burgos v. Inter-American University of Puerto Rico, 558 F.3d 1 (1st Cir. 2009), the court reviewed the university’s decision to dismiss a tenured faculty member after he engaged in a series of disputes with several administrators.  Although a faculty committee ruled that his behaviors were not serious enough to justify dismissal, the university dismissed him anyway.  Otero-Burgos challenged his dismissal as a breach of contract.


A trial court ruled that Law 80, a Puerto Rican law that provides that an employer must give an employee dismissed without just cause severance, applied to Otero-Burgos and was his sole remedy, despite the fact that the faculty handbook stated that a tenured faculty member could only be removed for gross misconduct or for financial exigency or program reduction reasons.  The court’s reasoned that the tenured faculty member had a contract without a fixed term, and thus was “protected” by Law 80.  The appellate court reversed, ruling that the faculty  handbook constituted the contract between the faculty and the university, and that it limited the university’s ability to discharge a tenured faculty member to the reasons enumerated in the handbook.  It rejected the university’s argument that Law 80 applied in this case, and ruled that Otero-Burgos could pursue his breach of contract claim. 

Chapter Six:  Faculty Academic Freedom and Freedom of Expression

Chapter Seven:  The Student/Institution Relationship

Sec. 7.2.     Admissions


7.2.4.
The principle of nondiscrimination.



7.2.4.2
Sex.  

New Development


Over the past decade the proportion of women undergraduates has increased at U.S. colleges and universities; in 2006, 57.3 percent of undergraduates were women (U.S. Department of Education, 2009).  There is some evidence that private colleges are holding women to somewhat higher standards for admission in an effort to “balance” the proportions of male and female undergraduate students.  While such differences would be unlawful at public colleges under both Title IX and the Equal Protection Act, Title IX contains an exemption for private undergraduate institutions (SV, p. 324).  Nevertheless, the U.S. Commission on Civil Rights has initiated an investigation to ascertain whether such “balancing” is occurring at private liberal arts colleges.  Scott Jaschik, Probe of Extra Help for Men,” Inside Higher Education, November 2, 2009, available at http://insidehighereducation.com/news/2009/11/02/admit.

Sec. 7.3.     Financial aid



7.3.1.  General principles.  

New Development


Private entities that make higher education loans to students or their parents are regulated by the Truth in Lending Act, 15 U.S.C. §1601 et seq..  The Higher Education Opportunity Act, P.L. 110-35 (August 14, 2008), amended the Truth in Lending Act by requiring that creditors obtain a self-certification form signed by the consumer before finalizing the loan and also by requiring creditors that have a preferred lender arrangement with colleges and universities to provide certain information to those institutions.  The Federal Reserve Board has published a final rule amending Regulation Z, which implements the Truth in Lending Act.  The final rule may be found at 74 Fed. Reg. 41194 (August 14, 2009).


Chapter Eight:  Rights and Responsibilities of Individual Students

Sec. 8.5.     Student Protests and Freedom of Speech


 8.5.3.  Regulation of student protest.

New Development and Clarification


“Heckler’s veto” problems (SV,  p. 483) may arise not only when protesters are being heckled or otherwise disrupted by onlookers, but also when a single speaker or panel of speakers (who may not be protesting anything) is disrupted by members of the audience – who in effect become the protesters.  An invited outsider may deliver a speech on campus, for example, and students in the audience may seek to protest against the speaker’s message or against a position that the speaker had previously taken on a public issue.  To accomplish their objective, the students may use such tactics as calling out, questioning, chanting, booing, or rhythmic clapping.  A recent case, State of Vermont v. Colby, 972 A.2d 197 (Vt. 2009), suggests that such situations may implicate the same free speech principles, and much the same analysis, as the situations where onlookers heckle protesters.


Audience members’ rights to interrupt a speaker depend in the first instance on whether, in context, their actions would be considered expressive activities within the ambit of the free speech clause.  If they are, as they usually would be in the type of situation described above, then the extent to which these activities are protected, according to the Colby case and an earlier California case that it relies on (In re Kay, 464 P.2d 142 (Cal. 1970)), depends on whether the activity “substantially impairs the effective conduct” of the meeting or effective delivery of the speech.  Since this is a First Amendment test, it is applicable in the first instance only to situations arising at public institutions.  But the test (and the First Amendment) could also apply to situations arising in private institutions if: (1)  their administrators call in local police to handle the situation, or (2)  the protesting audience members are subsequently charged under a state statute prohibiting disorderly conduct or other pertinent misconduct.  The Colby case illustrates this circumstance, since it involves the validity of a disorderly conduct conviction of protesting audience members at a commencement ceremony of a private institution.


The “substantial impairment” test apparently parallels the “substantial disruption” test applicable to situations where onlookers heckle protesters (see SV, pp.482-483).  The impairment test requires an objective assessment of “the severity of the disruption” based on “the actual impact” of the audience members’ activity “on the course of the meeting.”  The “timing, duration, [and] intensity” of the activity must all be considered.  The assessment must also include consideration of “the nature and character of [that] particular kind of meeting, . . . the purpose for which it is held, and . . . the usage and practice governing such meetings.”  The disruption must arise from the protesting  audience members’ own actions and not merely from the reactions  of other audience members or the institution to the protesting audience members’ expressive activity.  Also pertinent is whether the protesting audience members were asked to cease their activity and whether they complied with the request.  Rudeness,  statements that offend other audience members, or a very brief interruption of the speech or meeting, without more, are usually not sufficient to constitute a “substantial impairment.”  Making “numerous and sustained efforts to disrupt a meeting [or speaker] after being asked to desist” usually will be sufficient to constitute “substantial disruption.”  (The quotes in this paragraph come from the Colby case and from In re Kay and other cases quoted in Colby.)


As is evident from the discussion above, the First Amendment rights of three groups are intertwined in these heckler’s veto situations: the rights of the speaker to speak and be heard; the rights of objecting audience members to protest; and the other audience members’ right to assemble and “right to hear” the speaker.  All three sets of rights must be taken into account, and some kind of balance must be struck.  As the court in In re Kay cautioned:  “Freedom of everyone to talk at once can destroy the right of anyone effectively to talk at all.  Free expression can expire as tragically in the tumult of license as in the silence of censorship . . .” (464 P.2d at 149).

Sec. 8.7.     Student Files and Records


8.7.1.
Family Educational Rights and Privacy Act (FERPA)

New Development


New regulations interpreting FERPA became effective on January 8, 2009.  The new regulations clarify the circumstances under which institutions may notify parents, using information that otherwise would be protected by FERPA:  (1) if the student is a dependent for Federal income tax purposes (§ 99.31(a)(8)); (2) if the disclosure is in connection with a health or safety emergency under the conditions specified in § 99.36 (i.e., if knowledge of the information is necessary to protect the health or safety of the student or other individuals (§ 99.31(a)(10))); and (3) if the student has violated any federal, state or local law, or any rule or policy of the institution, governing the use or possession of alcohol or a controlled substance, as long as the institution has determined that the student has committed a disciplinary violation regarding that use or possession and the student is under 21 at the time of the disclosure (§ 99.31(a)(15)).  Section  99.31(a)(1)(i)(B) of the new regulations expands the definition of “school official” to include contractors, consultants, volunteers, or other entities to whom an institution may outsource certain activities or services that involve the use of education records.  Section 99.31(a)(2) clarifies that institutions may share a student’s education record with another institution that the student is planning to transfer to or does transfer to, including health and disciplinary records.   And finally, the new regulations prohibit institutions from requiring students to sign a nondisclosure or confidentiality agreement when the institution informs a student victim of an alleged act of violence or non-forcible sex offense of the outcome of a disciplinary proceeding (Section 99.33(c)).  (U.S. Department of Education, FERPA Final Rule, Section by Section Analysis, December 2008, available at www.ed.gov/policy/gen/guid/fpco/pdf/ht12-17-08-att.pdf.   The new rules may be found at 73 Fed. Reg. 74806 (December 9, 2008).


8.7.2.
State law.  

New Development


There have been a number of rulings by federal and state courts as to whether a record that would otherwise be protected by FERPA loses that protection if identifying information about the student(s) is redacted.  The courts have concluded that, if such redaction is done, FERPA does not apply because it no longer contains “information directly related to a student.”  See, for example, United States v. Miami Univ., 294 F.3d 797 (6th Cir. 2002); Ragusa v. Malverne Union Free Sch. Dist., 549 Supp. 2d 288 (E.D. N.Y. 2008); Osborn v. Board of Regents of University of Wisconsin System, 647 N.W.2d 158, 168 n. 11 (Wis. 2002); Unincorporated Operating Div. of Indiana Newspapers, Inc. v. Trustees of Indiana Univ., 787 N.E.2d 893 (Ind. App. 2003) ; and Bd. of Trs. v. Cut Bank Pioneer Press, 160 P.3d 482 (Mont. 2007) .

Chapter Nine:  Rights and Responsibilities of Student Organizations

and Their Members

Sec. 9.2.     Fraternities and Sororities


9.2.2.
Institutional recognition and regulation of fraternal organizations.  

New Development


When Washington State University revoked recognition of a fraternity on the grounds of illegal drug use and policy violations, the fraternity challenged that decision in state court.  In Alpha Kappa Lambda Fraternity v. Washington State University, 216 P.3d 451 (Wash. Ap. Div. 3, 2009), the fraternity challenged the conduct and outcome of the student conduct board, which had found that fraternity members had used illegal drugs and had otherwise violated institutional policy.  More specifically, the fraternity asserted that the conduct board’s findings were not supported by substantial evidence and that the sanction of five years suspension imposed by the university was  arbitrary and capricious.


University policy requires that any recognized student organization comply with university conduct policies.  The university had received reports from a local police agency that drug use and drug paraphernalia had been observed at the fraternity house, that the fraternity did not have a resident advisor, as required by university policy, that underage individuals had been served alcohol at fraternity social functions, and that hazing had occurred.  The university charged the fraternity and several of its members with violations of the student code of conduct, and a hearing was held.  Several police officers testified about drug buys and drug use on fraternity property and by current or former fraternity members and their guests.  Several fraternity members were dealing cocaine on fraternity property.  The conduct board found the fraternity and its members responsible for all of the policy violations and recommended a five-year suspension, followed by two years of probation.  The university followed that recommendation.


The trial court upheld the sanction in all respects, and the appellate court affirmed.  The appellate court noted that the university’s policies and procedures permitted the admission of hearsay evidence in student conduct hearings, and thus the use of such evidence was not a violation.  Nor was the use of evidence based upon confidential sources so unreliable as to be impermissible for the conduct board to consider; furthermore, said the court, there was sufficient evidence beyond that of confidential informants that many members of the fraternity were involved in illegal activities.


With respect to the sanction, the court explained that the conduct board had the discretion to impose a range of sanctions, and it had selected a five-year suspension to ensure that most, if not all, of the current fraternity members would no longer be at the university when the suspension was lifted.  The court ruled that the conduct board’s action was within its discretion.

*   *   *   *   *

The Iowa Supreme Court has affirmed a lower court ruling finding that the vice president for student services violated the state’s law forbidding the interception of electronic communications in connection with the university’s investigation of an alleged hazing incident.  In Iowa Beta Chapter of Phi Delta Theta Fraternity v. State of Iowa, University of Iowa, and Phillip E. Jones, 763 N.W.2d 250 (Iowa 2009), the University had punished the fraternity for violations of its alcohol policy after a non-member had submitted a tape recording of a meeting at the fraternity house.  The non-member had hidden a tape recorder in the room used for fraternity meetings, and taped the meeting without the knowledge of those present.  The vice president for student services relied on the tape recording to support the sanction against the fraternity.  The court ruled that the university, through its vice president, had violated state law because of these actions.

Chapter 10:  The College and Government

Sec. 10.1.
Local Government Regulation


 10.1.2.  Trespass statutes and ordinances, and related campus regulations.

New Development


An Ohio case provides an example of how probable cause issues may arise in situations where campus or local police are enforcing criminal trespass laws on campus (see SV, p. 598).  In Harper v. Amweg, 2006 WL 745394 (S.D. Ohio, 2006), affirmed, 2007 WL 1028803 (6th Cir. 2007), Ohio State University decided to prohibit individuals from selling handmade buckeye necklaces on the university’s campus.  To implement this decision, the University appointed law enforcement officers and other officials to serve as a “Vendor Detail” that was instructed to order individuals selling the necklaces to leave the campus. 

Harper, the plaintiff, was a vendor who had been selling handmade buckeye necklaces on campus.  At the start of the 2003 football season, a member of the vendor detail, Officer Amweg, approached Harper while she was selling the necklaces on university property and asked her to leave.  Harper asked where she could sell the necklaces and Amweg replied, “Lane Avenue.”  At the next game, following Amweg’s advice, she sold buckeye necklaces in the area of Lane Avenue.  Armweg again approached her and asked her to leave the property, stating that his previous advice was mistaken.

As Harper was leaving the property to return to her car, some persons stopped her and asked to buy necklaces.  Harper sold them the necklaces and continued on to her car; but before she got there, Amweg and another detail member, Deputy Hamburger, detained her, searched her belongings, and then arrested her.  Campus police charged her with criminal trespass under Ohio Revised Code § 2911.21, but the charges were later dismissed.

Harper then brought a suit under 42 U.S.C. § 1983 against Officer Amweg and Deputy Hamburger, alleging that they had violated her Fourth Amendment rights.  Harper claimed that she had been arrested without probable cause, subjected to an illegal search and seizure of her person and belongings, and detained through the use of excessive force. 

Regarding probable cause to arrest, the court rejected Harper’s claim:  “Plaintiff continued to sell buckeye necklaces on Ohio State property despite direct orders not to do so. Based on Plaintiff's disregard for the law, Defendants had probable cause to arrest her for criminal trespass and therefore did not violate Plaintiff's constitutional rights.”  Similarly, the court rejected Harper’s claim that no probable cause existed to search her belongings:  “[B]ecause the officers made a lawful arrest, they were justified in conducting a warrantless search of Plaintiff's person and her belongings.” 

Third, the court considered Harper’s claim of excessive force, that is, a claim that the officers had “physically held, moved, and handcuffed her,” rejecting this claim as well.  It noted that under Graham v. Connor, 490 U.S. 386, 396 (1989), “[t]he fourth amendment requires that an officer’s use of force be objectively reasonable, and courts must balance the consequences to the individual against the government’s interest in effecting the seizure.”  “In this case, there is no evidence that Plaintiff complained to the officers, nor that she suffered any injury as a result of being handcuffed . . . .  The officers were justified in handcuffing Plaintiff as a result of the lawful arrest and to permit them to conduct a lawful search of her person and her belongings.”

The district court thus agreed with the defendants and granted summary judgment for Officer Amweg and Deputy Hamburger, concluding that they had not violated Mrs. Harper’s Fourth Amendment rights.  On appeal, the U.S. Court of Appeals affirmed the decision based on the district court’s “well reasoned” opinion.  A dissenting judge, although agreeing with most of the majority’s opinion, argued that the excessive force claim should be returned to the district court and presented to a jury, since fact questions existed as to the reasonableness of the force used by the arresting officers.

Sec. 10.3.     Federal Government Regulation 


10.3.3.
     Regulation of intellectual property.



10.3.3.1.  Copyright law.

New Development


Despite the clear precedent of Basic Books v. Kinko’s Graphics Corp. and Princeton University Press v. Michigan Document Services (SV, p.618), another copy shop has been found to have violated the copyright law by providing course packs without paying copyright fees.  In Blackwell Publishing, Inc. et al. v. Excel Research Group, LLC, 2009 U.S. Dist. LEXIS 95452 (E.D. Mich. October 14, 2009), the copy shop attempted to skirt copyright infringement liability by having the student do the photocopying of the course pack master provided by the copy shop.  


The copy shop owner argued that the publisher-plaintiffs had executed contracts with the University of Michigan (whose students used the copy shop) to permit students and professors to make copies of the works for educational use.  The defendant argued that he was not selling copyrighted works, but a service – photocopying.  The defendant also argued that because the students were doing the copying, and not employees of the copy shop, it was the students who were infringing the copyright, not the copy shop.  The court rejected both arguments, saying that they were “sophistry,” and awarded summary judgment on liability to the plaintiffs.

Sec. 10.5.
Civil Rights Compliance


 10.5.3.  Title IX.

New Development


In Fitzgerald v. Barnstable School Committee, 129 S. Ct. 788 (2009), the U.S. Supreme Court confirmed that Title IX does not subsume or preclude Section 1983 claims challenging the same discriminatory conduct as the Title IX claim (see SV, p.637).  The plaintiffs had sued a local school board and the superintendent of schools, alleging that their response to peer sexual harassment violated both Title IX and Section 1983.  Allowing the suit to proceed, a unanimous Court determined that “Title IX was not meant to be an exclusive mechanism for addressing gender discrimination in schools, or a substitute for §1983 suits as a means of enforcing constitutional [equal protection] rights;” and that “Congress intended Title IX to be interpreted . . . to allow for parallel and concurrent §1983 claims” (129 S. Ct. at 797).


The Barnstable School Committee case also confirmed that Title IX, unlike Section 1983, imposes liability only on institutions and not on their officers and employees (see SV, p.637).  According to the Court, Title IX “has consistently been interpreted as not authorizing suit against school officials, teachers, and other individuals” (129 S. Ct. at 796).  This statement apparently precludes Title IX suits against individuals in both their official and individual capacities – in which case the defendant superintendent in Barnstable School Committee could be sued only under Section 1983, while the school district could be sued under both Title IX and Section 1983.
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