Updates to A Legal Guide for Student Affairs Professionals

Note:  A Legal Guide for Student Affairs Professionals, 2d Edition (SA), was published in 2009.  This website provides new developments and errata subsequent to the publication of SA.  It is current as of 12/31/2009.

Chapter One:  Overview of Higher Education Law

Sec. 1.3.
The Governance of Higher Education


1.3.1. Basic concepts and distinctions. 

New Development


In recent years, momentum has been building for modifications in state governance structures that would facilitate collaboration between higher education and K-12 education on issues of mutual concern, such as improving high school students’ preparation for college.  New types of entities, developed for this purpose, are generally grouped under the title “K-16 initiatives” or “P-16 initiatives.”  These initiatives may be attached to the state governor's executive offices or to the statewide public university system, or may be set up as a separate state-level commission or council.  See, e.g., “Diplomas Count 2008: School to College: Can State P-16 Councils Ease the Transition?”  (Education Week, June 5, 2008), available at http://www.edweek.org/ew/articles/2008/06/05; Peter Schmidt, “A Tough Task for the States: Efforts to Get Schools and Colleges to Cooperate Yield Both Fixes and Frustration”, Chronicle of Higher Education, p. B6 (March 10, 2006). Collaboration between higher education and K-12 education, and modification of state governance structures to accommodate such collaboration, become increasingly important as the interdependencies and mutuality of interests between K-12 and higher education become increasingly clear.  See generally William Kaplin, Equity, Accountability, and Governance: Three Pressing Mutual Concerns of Higher Education and Elementary/Secondary Education, IHELG Monograph 06-11 (Institute for Higher Education Law and Governance, Univ. of Houston, 2007).

1.3.3. External governance. 

New  Development


In recent years there has been considerable discussion concerning new concepts of the “public” university and potential new state governance models to fit these new concepts.  Decreased state oversight of (and thus increased autonomy for) public universities, decreased state funding, and the consequent appearance of “privatization,” have been prominent focal points of the debate.  See, for example, Katherine Lyall & Kathleen Sell, The True Genius of America at Risk: Are We Losing Our Public Universities to DeFacto Privatization?  (Praeger, 2005); Christopher Newfield, Unmaking the Public University: Forty-Year Assault on the Middle Class (Harv. U. Press, 2008).

Sec. 1.5. The Public-Private Dichotomy

1.5.2 The state action doctrine. 

New Development


Husain v. Springer, 494 F. 3d 108 (2d. Cir. 2007), TA \l "Husain v. Springer, 494 F. 3d 108 (2d. Cir. 2007)" \s "Husain v. Springer" \c 1  provides another example of state action issues concerning students.  A Student Government Publications Commissioner at a public university impounded copies of an issue of the student newspaper, and certain members of the student senate had supported this action.  These students were among the defendants in a First  TA \l "First Amendment to the United States Constitution" \s "First Amendment to the United States Constitution" \c 2 Amendment suit brought by the newspaper editors and other students (see entry on Husain v. Springer in sec. 10.3.3. below).  The student defendants argued that they had not engaged in state action and therefore should be dismissed from the case.  The district court and the appellate court agreed.  The college did not compel or require the student defendants to impound the newspaper, nor did the college encourage this action.  To the contrary, the college president had overruled the student government’s action.  Moreover, even it could be said that college regulations and policies provided authorization for the students to act, “state authorization was insufficient to establish that the student government defendants were state actors in the circumstances presented here.” (For a contrary case, in which a court held student government members to be engaged in state action, see Amidon v. Student Ass’n of the State Univ. of New York at Albany, 399 F. Supp. 2d 136 (N.D.N.Y.  2005).)TA \l "Amidon v. Student Ass’n of the State Univ. of New York at Albany, 399 F. Supp. 2d 136 (N.D.N.Y. 2005).)" \s "Amidon v. Student Ass’n of the State Univ. of New York at Albany" \c 1

Another recent case, Limpuangthip v. United States, 932 A. 2d 1137 (D.C. 2007) TA \l "Limpuangthip v. United States, 932 A.2d 1137 (D.C. Ct. App. 2007)" \s "Limpuangthip v. United States" \c 1 , provides an example of state action issues concerning employees. A private university’s search of a student’s room had led to the student’s conviction on drug charges, and the student argued that the search was state action violating the TA \l "Fourth Amendment to the United States Constitution" \s "Fourth Amendment to the United States Constitution" \c 2Fourth Amendment.  The search had been conducted by a university administrator accompanied by two university police officers.  The administrator was concededly a private actor, not subject to the Fourth AmendmentTA \l "Fourth Amendment to the United States Constitution" \s "Fourth Amendment to the United States Constitution" \c 2, but the police officers, although employees of the university, were Special Police Officers (SPOs) under District of Columbia law, “authorized to exercise arrest powers broader than that of ordinary citizens and security guards.” The student claimed that this governmental authority of the SPO’s present at the search made the search state action.  The appellate court agreed that SPOs do become state actors when they invoke their state authority “through manner, word, or deed,” this is, when they act “like . . . regular police officer[s]” rather than employees of a private entity.  But the two SPOs, according to the court, did not act in this manner at the search.  The administrator had initiated and conducted the search herself; the SPOs had not influenced the administrator’s actions; and their “involvement in the search was peripheral.” Their conduct therefore “does not amount to state action.”

1.6.4. Religious autonomy rights of individuals in public postsecondary institutions.  

New Development


A 2005 case provides an instructive example of institutional activities other than group prayer that may raise establishment clause issues.  The case, O’Connor v. Washburn University, 416 F.3d 1216 (10th Cir. 2005) TA \l "O’Connor v. Washburn University, 416 F.3d 1216 (10th Cir. 2005)" \s "O’Connor v. Washburn University" \c 1 , also illustrates the type of establishment claim premised on institutional disapproval of or hostility to religion rather than institutional endorsement of or support for religion.  In both respects, the case serves to extend the discussion in the main text.

In O’Connor, a professor and a student claimed that the university (a public university) had installed a statue on campus that negatively and offensively portrays Roman Catholicism, thus violating their establishment clause rights.  According to the appellate court, the statue, “entitled ‘Holier Than Thou,’ depicts a Roman Catholic Bishop with a contorted facial expression and a miter that some have interpreted as a stylized representation of a phallus.” The statue had been selected along with four others, in an annual competition, “for displaying in a temporary outdoor sculpture exhibition [that] supplements the university’s collection of twenty-five [permanent] outdoor statues.” Selection of the five temporary statues was made by a 3-person jury of art professionals chosen by the university’s Campus Beautification Committee, and both the committee and the university president had approved the selections.  Once the statue was installed along a “high traffic sidewalk,” the university began receiving numerous complaints from within and outside the university.  The university considered the complaints but declined to remove the statue.


In ruling on the establishment clause claim, the appellate court applied the Lemon test (see SA, pp. 46, 48), as modified by the “endorsement or disapproval” test (see 416 F.3d at 1223-24), placing more emphasis on the latter test (often called just the “endorsement test”) than did the courts in the cases discussed in the main texts.  The endorsement test focuses on whether the governmental activity at issue “has either (1) the purpose or (2) the effect of conveying a message that religion or a particular religious belief is favored or preferred, on the one hand, or disapproved or disparaged on the other.  Under the first, “purpose,” prong of the test, the question is “‘whether’ the government’s actual purpose is to endorse or disapprove of religion.” Under the second, “effect, prong, the question is “whether a reasonable observer aware of the history and context of the [activity at issue] would find the [activity] had the effect of favoring or disfavoring a certain religion [or religious belief].” (See 415 F.3d at 1227-31, quoting Bauchman ex rel. Bauchman v. W. High School, 132 F.3d at 551-52.) TA \l "Bauchman ex rel. Bauchman v. W. High School, 132 F.3d at 551-52.)" \s "Bauchman ex rel. Bauchman v. W. High School" \c 1   Applying this test, the court focused on whether, in the context of all the pertinent facts, the university’s selection or placement of the statue, or its refusal to remove it after receiving complaints, had “either (1) the purpose or (2) the effect of conveying a message” that the university disapproved of or disparaged Roman Catholicism or a particular Catholic belief.  Regarding “purpose,” the court determined that the plaintiffs had not produced any evidence that the university’s actions were motivated by a disapproval of Catholicism, and that the university had other aesthetic and educational “reasons” for its decisions.  Regarding “effect,” the court determined that, even if the effect of the statue was to convey “an anti-Catholic message” (a point on which the court did not rule), a “reasonable observer viewing [the statue] in context would understand that the university had not approved or agreed with that message.


It was important to the court’s reasoning that the “Holier Than Thou” statue was displayed on a university campus rather than, say, in a city park or on the grounds of a county office building.  The court emphasized that a campus is “peculiarly the marketplace of ideas” (citing Healy v. James, 408 U.S. at 180 TA \l "Healy v. James, 408 U.S. at 180" \s "Healy v. James" \c 1 ), a place where government “acts against a background and tradition” of academic freedom (citing Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. at 835) TA \l "Rosenberger v. Rector & Visitors of the University of Virginia, 515 U.S. 819 (1995)" \s "Rosenberger v. Rector & Visitors of the University of Virginia" \c 1 ).  Moreover, the placement and retention of the statue, in context, had implicated the university’s educational mission and its curriculum.  Even though the statue was not created as part of a course, it was nevertheless “part of [the University’s] educational curriculum;” the president and the vice-president of academic affairs had both “testified that they strove to extend the educational environment . . . beyond the classroom to encompass various stimuli including art, theatre, music, debate, athletics, and other activities.”


Apparently, in such academic, higher education contexts, courts may accord public colleges and universities more leeway than other governmental entities to establish religiously neutral educational reasons for engaging in activities that involve religion in some way.  Similarly, in this context, courts may find it less likely that a reasonable observer “would associate” a particular, allegedly religious, message with the college or university itself (416 F.3d at 1229-1230).  More broadly, these attributes of higher education serve to support the assertion, made by the U.S. Supreme Court and repeated by lower courts, “that religious themes ‘may constitutionally be used in an appropriate study of history, civilization, ethics, comparative religion, or the like’” (416 F.3d at 1230, quoting Stone v. Graham, 449 U.S. 39, 42 (1980)) TA \l "Stone v. Graham, 449 U.S. 39, 42 (1980))" \s "Stone v. Graham" \c 1 .

Selected Annotated Bibliography

Sec. 1.1. (How Far the Law Reaches and How Loud it Speaks)

Brown, Deborah, Przypyszny, John, & Tromble, Katherine (eds.); Legal Issues in Distance Education: A Legal Compendium (Nat’l Ass’n of College & Univ. Attys., 2007).  A comprehensive compendium addressing a variety of issues, including accreditation and state and federal regulation; copyright, intellectual property, and other technology issues; discrimination and accessibility-related issues for individuals with disabilities; and student affairs, and academic and disciplinary misconduct, in the context of distance education.

Sec. 1.2. (Evolution of Higher Education Law)

O’Neil, Robert. Academic Freedom in the Wired World: Political Extremism, Corporate Power, and the University (Harvard U. Press, 2008) (see description in Selected Annotated Bibliography for Chap. 7, section 7.1, of this Supplement).

Tierney, William & Hentschke, Guilbert, New Players, Different Game: Understanding the Rise of For-Profit Colleges and Universities (Johns Hopkins, 2007). Addresses the origins and growth of for-profit higher education and the potential impacts of for-profit education on traditional, nonprofit higher education and on higher education policy and governance.  Compares the strengths and weaknesses of for-profit verses nonprofit colleges and universities.

Chapter Two:  Legal Planning and Dispute Resolution
Sec. 2.2.     Litigation in the Courts

2.2.5. Judicial (academic) deference.  

New Development


A Georgia state appellate court has ruled that “disputes concerning academic decisions made by public institutions of learning present no justiciable controversy,” and that a trial court’s injunction requiring a university to reinstate a student was erroneously awarded.  In Board of Regents of University System of Georgia v. Houston, 638 S.E. 2d 750 (Ga. Ct. App. 2006 TA \l "Board of Regents of University System of Georgia v. Houston, 638 S.E. 2d 750 (Ga. Ct. App. 2006)" \s "Board of Regents of University System of Georgia v. Houston" \c 1 ), a student who was suspended for two semesters after he was arrested for attempting to arrange a marijuana sale sought a temporary restraining order to reinstate him at Georgia Institute of Technology (Georgia Tech) and to the football team.  Despite the fact that the discipline was for social (and criminal) misconduct rather than for academic misconduct, the court, quoting earlier decisions by the Georgia Supreme Court, applied the academic abstention doctrine to the case.  Said the court, “Absent plain necessity impelled by a deprivation of major proportion, the hand of the judicial branch alike must be withheld,” citing McDaniel v. Thomas, 285 S.E.2d 156 (1981) TA \l "McDaniel v. Thomas, 285 S.E.2d 156 (1981)" \s "McDaniel v. Thomas" \c 1 .  The court explained that the student had not raised equal protection claims, and stated that “there is no right to participate in extracurricular sports, including football.” Therefore, the trial court lacked jurisdiction over the controversy.

Sec. 2.4.  Institutional Management of Liability Risk

2.4.1. Overview and suggestions.  

New Development


The tragic effects of Hurricane Katrina on New Orleans, LA, and its higher education institutions has served to cast a spotlight on the intricacies of property insurance and its role in institutional risk management.  A group of cases consolidated under the title In Re: Katrina Canal Breaches Litigation provides a striking example.  The cases were all suits against insurance companies that had refused to pay claims for property damages resulting from Katrina and the failure of the New Orleans levees.  One of the plaintiffs was Xavier University, which alleged that it had suffered damages in excess of $30 million and sought recovery under its commercial, “all-risk,” property insurance policy (Xavier University of Louisiana v. Travelers Property Casualty Co. of America, 495 F.3d 191 (5th Cir. 2007 TA \l "Xavier University of Louisiana v. Travelers Property Casualty Co. of America, 495 F.3d 191(5th Cir. 2007" \s "Xavier University of Louisiana v. Travelers Property Casualty Co. of America" \c 1 ).

In the Xavier case and the other cases consolidated with it, the insurance companies argued that damages caused by “flood” were specifically excluded from the plaintiffs” policies.  The plaintiffs argued “that the massive inundation of water into the city was the result of the negligent design, construction, and maintenance of the levees and that the policies’ flood exclusions in this context are ambiguous because they do not clearly exclude coverage for an inundation of water induced by negligence.”  In a complex opinion, the federal appellate court drew upon the law regarding insurance contracts, rules for construing contact terms, cases on flood exclusion clauses, other cases on water damage claims, and various sources containing definitions of “flood.”  On this basis, the court rejected the plaintiffs’ arguments:

[W]e conclude that the flood exclusions are unambiguous in the context of this case and that what occurred here fits squarely within the generally prevailing meaning of the term “flood.” When a body of water overflows its normal boundaries and inundates an area of land that is normally dry, the event is a flood.  This is precisely what occurred in New Orleans in the aftermath of Hurricane Katrina.

. . . . That a levee’s failure is due to its negligent design, construction, or maintenance does not change the character of the water escaping through the levee's breach; the waters are still floodwaters, and the result is a flood.

[495 F.3d at 221.]


(In the concluding part of the opinion, the court also addressed technical matters concerning the “doctrine of efficient proximate cause,” relied on by the plaintiffs, and the “anti-concurrent-causation clauses” in many of the insurance policies at issue, concluding that the doctrine, and the clauses, did not apply to the case (495 F.3d at 221-23)).

Selected Annotated Bibliography

Sec. 2.5. (Institutional Management of Liability Risk)

Novak, Kimberly J. and Lee, Art M. Student Risk Management in Higher Education: A Legal Compendium.  (Nat’l Assn. of College & Univ. Attys., 2007).  A collection of law review articles, reports, conference presentations, policies, forms, and other materials related to reducing the risk of liability in student affairs matters.  Topics addressed include student travel and transportation, residential life, student organizations, events involving minors, athletic events, sports clubs, alcohol and other drugs, high risk behavior and mental health issues, and academic internships and externships.

Chapter Three:  The College and Its Trustees 

Sec. 3.1.
The Question of Authority


3.1.2.
Trustees.

New Development

The Attorney General of Kentucky issued an advisory opinion in which it stated that the governing board of the Kentucky Community Technical College System did not have the authority to change the tenure system for newly-hired faculty.  In the spring of 2009, the board voted to cease the practice of awarding tenure to faculty hired after July 1, 2009 and to use a system of renewable term contracts.  The attorney general determined that the board’s decision conflicted with state tenure laws, and thus the board was not authorized to eliminate tenure, even for newly-hired faculty.  Opinion OAG09-08 (September 21, 2009).

Sec. 3.3.
Institutional Tort Liability


3.3.2.  Negligence.

New Development

Is property owned by a university but used for faculty housing part of the “campus” such as to create a duty to “invitees” who are injured on that property? A state appellate court has refused to award summary judgment in a case involving these issues.  In Clark Atlanta University v. Williams, 654 S.E.2d 402 (Ga. Ct. App. 2007) TA \l "Clark Atlanta University v. Williams, 654 S.E.2d 402 (Ga. Ct. App. 2007)" \s "Clark Atlanta University v. Williams" \c 1 , a student at a nearby institution, Morris Brown College, had been on Clark Atlanta’s campus for a program which he was eligible to attend because his college is part of a consortium in which Clark Atlanta participates.  The student, Williams, was leaving the campus and stopped to chat with friends on the lawn of a faculty home which is owned by Clark Atlanta.  He was robbed and shot by two individuals while on that property, which is across the street from the residence hall in which Williams lived.


Williams sued Clark Atlanta for negligence, arguing that it had a duty of ordinary care because it owned the land on which he was injured.  The court ruled that a jury must decide whether the property on which Williams was injured was part of Clark Atlanta’s campus and if so, whether Williams lost his status as an invitee after he left the program he was attending.  The court ruled that the sole issue to be resolved at trial was whether Clark Atlanta had a duty of ordinary care, which requires a jury to determine whether or not Williams was an invitee at the time of his injury.

Selected Annotated Bibliography
Sec. 3.3.
(Institutional Tort Liability)

Peters, Kristen. “Note: Protecting the Millennial College Student.” 16 S. Cal. Rev. L. & Social Justice 431 (2007).  Reviews the efforts of students and their parents to hold colleges increasingly responsible for student safety. Proposes a “Millennial Model of institutional duty, which would create a per se special relationship based on the “reasonable detrimental reliance” of the millennial generation of college students.  An interesting contrast to the Bickel and Lake concept of the college as “facilitator” and consequent theories of liability.


The Journal of College and University Law has devoted Issue 2 of Volume 34 to the problem of mental health and student safety.  Issue 3 has one additional article on preventing student violence and suicide.

Dickerson, Darby. “Background Checks in the University Admissions Process: An Overview of Legal and Policy Considerations” (pp. 420-505).  Discusses legal and policy issues related to the use of background checks for student admissions.
Dunkle, John H.,  Zachary B. Silverstein, and Scott L. Warner, “Managing Violent and Other Troubling Students: The Role of Threat Assessment Teams on Campus,” 34 J. Coll. & Univ. Law 586 (2008).  Discusses the use of “threat assessment” teams as a mechanism for preventing violence on campus, including a review of “best practices” and applicable ethical and legal standards [issue 3].
Lake, Peter F.  “Still Waiting: The Slow Evolution of the Law in Light of the Ongoing Student Suicide Crisis” (pp. 253-284).  Updates his 2002 article with Nancy Tribbensee (Peter Lake & Nancy Tribbensee, The Emerging Crisis of College Student Suicide: Law and Policy Responses to Serious Forms of Self-Inflicted Injury, 32 STETSON L. REV. 125 (2002)) by reviewing subsequent court rulings and discussing the guidance (or lack thereof) by courts concerning institutional duties to at-risk students. 

Lee, Barbara A. and Gail E. Abbey. “College and University Students with Mental Disabilities: Legal and Policy Issues” (pp. 349-391).  Reviews protections for students with mental disabilities under the ADA TA \l "Americans With Disabilities Act (ADA)" \s "ADA" \c 2  and Section 504 of the Rehabilitation Act TA \l "Rehabilitation Act" \s "Rehabilitation Act" \c 2 .  Analyzes student challenges to academic dismissals and discusses judicial deference to academic decision-making.  Reviews challenges to disciplinary dismissals and the legal rights of at-risk students.  Makes a series of suggestions for college and university policy and practice.

Sokolow, Brent A., W. Scott Lewis, James A. Keller, and Audrey Daley. “College and University Liability for Violent Campus Attacks” (pp. 319-347). Reviews the potential defenses of colleges and universities to lawsuits regarding violent attacks on campus, including lack of foreseeability, lack of duty, and sovereign immunity.

Tribbensee, Nancy. “Privacy and Confidentiality: Balancing Student Rights and Campus Safety” (pp. 383-416).  Reviews the requirements of the Family Educational Rights and Privacy Act (FERPA) TA \l "Family Educational Rights and Privacy Act (FERPA)" \s "Family Educational Rights and Privacy Act (FERPA)" \c 2  and concludes that the law is not a bar to effective prevention activities with respect to at-risk students.

 Wei, Marlynn. “College and University Policy and Procedural Responses to Students at Risk of Suicide” (pp. 285-317).  Discusses the interplay between mental health treatment and discipline for students who threaten or attempt suicide.  Recommends against discipline and proposes that mediation be used prior to the use of involuntary medical withdrawals or other attempts to exclude the student from campus.

Chapter Four:  The College and Its Employees

Sec. 4.3.
Collective Bargaining


4.3.3. Collective bargaining and antidiscrimination laws.  

New Development


The U.S. Supreme Court issued a 5-4 ruling that limits its previous ruling in Alexander v. Gardner-Denver (see SA, p. 147).  In 14 Penn Plaza LLC, et al. v. Pyett, 129 S. Ct. 1456 (2009), the court ruled that a detailed grievance and arbitration provision in a collective bargaining agreement that specifically included discrimination claims was binding on the individual bargaining unit members, despite its earlier ruling in Gardner-Denver.  The Court distin-guished Gardner-Denver from the situation in the 14 Penn Plaza case.  In 14 Penn Plaza, the grievance and arbitration provision specifically included discrimination claims and had been “freely negotiated” between the union and the multi-employer association, while in Gardner-Denver, the issue was whether contract-based discrimination claims were limited to an arbitration forum.  Furthermore, said Justice Thomas, writing for the majority, the Court had upheld the lawfulness of arbitration clauses agreed to by employees who were not represented by unions that require that discrimination claims be arbitrated.  The result in 14 Penn Plaza removes the “advantage” that unionized employees previously enjoyed of being able to process their discrimination claims both through a grievance and arbitration process and through a lawsuit. 

Sec. 4.4.   Personal Liability of Employees


4.4.2.
Tort liability.  

New Development


As discussed in SA Sec. 4.4.4, the litigation under Section 1983 between the families of students killed or injured in the Texas A&M bonfire tragedy has ended with the courts’ decisions that the university cannot be sued because it is protected by sovereign immunity.  Subsequently, the families filed tort claims in state court against both the university and several administrators in their personal capacity.  Although the trial and appellate courts agreed that the university itself was protected by sovereign immunity, the trial court permitted the lawsuit against the individual defendants to go forward, and the appellate court affirmed.  In Bowen et al. v. Comstock et al., 2008 Tex. App. LEXIS 3927 (Ct. App. Tex. 10th Dist., May 28, 2008) TA \l "Bowen et al. v. Comstock et al., 2008 Tex. App. LEXIS 3927 (Ct. App. Tex. 10th Dist., May 28, 2008)" \s "Bowen et al. v. Comstock et al." \c 1 , the court ruled that the individual defendants were not protected by sovereign immunity, and that the state court had jurisdiction over these claims.  The three-judge panel ruled 2-1 that, despite the fact that the individual defendants may be able to assert defenses of “official immunity” or may be able to demonstrate that they did not have a duty to protect the students from harm, the plaintiffs should have an opportunity to have their claims heard in court.  The dissenting judge believed that the claims were actually against the state, not the individuals, and that sovereign immunity should protect them as well.  He also noted that the result in this case made it more likely that administrators at public institutions could face personal liability than those employed by private institutions because private colleges as entities are not protected by sovereign immunity.

4.4.4.
Constitutional TA \l “United States Constitution” \s "United States Constitution" \c 2 liability (personal liability under Section 1983).



4.4.4.2. Issues on the merits: State-created dangers. 

Clarification.   


Litigation against Texas A&M University administrators continued in state court, as tort law claims, after dismissal of the federal section 1983 suits discussed in SA, pp. 156-158.  See sec 4.4.2. above, and see also Katherine Mangan, “Texas Court’s Ruling in Bonfire Case Opens New Liability Worries for Campuses,” The Chronicle of Higher Education (June 2, 2008).  The state court suits have now been settled.  See Katherine Mangan, “Texas A&M U.  and Former Officials Settle Bonfire Lawsuit for 2.1 Million,” The Chronicle of Higher Education (Oct. 29, 2008); and see also http://tamunews.tamu.edu /bonfirestatement/.

Sec. 4.5     Employment Discrimination


4.5.2  Sources of law.



4.5.4.5.   Americans With Disabilities Act and Rehabilitation Act of 1973.

New Development

The Americans With Disabilities Act TA \l "Americans With Disabilities Act (ADA)" \s "Americans With Disabilities Act" \c 2  has been amended by the ADA Amendments Act TA \l "American With Disabilities Act Amendments Act" \s "ADA Amendments Act" \c 2 , which took effect on January 1, 2009.  The amendments retain the original definition of a “disability,” but include language instructing courts to construe the definition of disability broadly.  The amendments state that courts must not consider the effect of “mitigating measures” (such as medication or prosthetic devices) in determining whether an individual’s impairment meets the law’s definition of “disability.” The amendments also include an illustrative list of “major life activities:” caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, communicating, and working.  Working had on occasion been rejected by courts as a major life activity.


The amendments also broaden the definition of “major life activity” to include “major bodily functions” such as functions of the immune system, normal cell growth, digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and reproductive functions.  And the amendments note that an employee need not prove that he or she has a disability in order to state a claim that the employer regarded the employee as disabled.


Given the broadening of the definition of disability, it is likely that courts will focus less on that issue and more directly on whether the individual was qualified for the position, with or without reasonable accommodation, and whether the accommodation the employee sought or was offered met the law’s definition of “reasonable.”   

5.2.6.
Age Discrimination in Employment Act.  

New Development


For over a decade it has been unclear whether plaintiffs may use the “disparate impact” theory (see Sec. 5.2.1) to attack alleged discrimination that is unintentional under the Age Discrimination in Employment Act (ADEA) TA \l "Age Discrimination in Employment Act (ADEA)" \s "Age Discrimination in Employment Act (ADEA)" \c 2 , although this theory is available to plaintiffs under Title VII of the Civil Rights Act of 1964 TA \l “Title VII of the Civil Rights Act of 1964” \s "Title VII of the Civil Rights Act of 1964" \c 2.  The U.S. Supreme Court has resolved that issue in plaintiffs’ favor, but in a way that is narrower than the theory’s interpretation under Title VII TA \l “Title VII of the Civil Rights Act of 1964” \s "Title VII of the Civil Rights Act of 1964" \c 2.


In Smith v. City of Jackson, 544 U.S. 228 (2005) TA \l "Smith v. City of Jackson, 544 U.S. 228 (2005)" \s "Smith v. City of Jackson" \c 1 , the court addressed the claim of a group of police officers who asserted that the city’s method of allocating salary increases had a disproportionately negative impact on officers over the age of 40.  In order to recruit and retain beginning officers by raising starting salaries to the level of starting police salaries in surrounding communities, the city had given proportionately higher salary increases to officers with seniority of five years or less.  Although a few individuals who were older than 40 were in this group, most of the over-40 officers had more than five years of seniority and received a proportionately smaller raise.


The Court ruled 8-0 that the disparate impact theory may be used in ADEA TA \l “Age Discrimination in Employment Act (ADEA)” \s "Age Discrimination in Employment Act (ADEA)" \c 2 claims.  It explained that federal judges had routinely allowed plaintiffs to state disparate impact claims under the ADEA TA \l “Age Discrimination in Employment Act (ADEA)” \s "Age Discrimination in Employment Act (ADEA)" \c 2 until the Court’s 1993 decision in Hazen Paper Co. v. Biggins, 507 U.S. 604 (1993) TA \l "Hazen Paper Co. v. Biggins, 507 U.S. 604 (1993)" \s "Hazen Paper Co. v. Biggins" \c 1 , in which the Court had stated that it specifically was not addressing whether a disparate impact claim could be brought under the ADA TA \l “Americans With Disabilities Act (ADA)” \s "Americans With Disabilities Act" \c 2 .  The Court addressed the language in the ADEA TA \l “Age Discrimination in Employment Act (ADEA)” \s "Age Discrimination in Employment Act (ADEA)" \c 2 that permits an employer to take an action that would otherwise violate that law if a “reasonable factor other than age” (RFOA) is the justification, even if that “reasonable factor” is linked to the employee’s age.  In Hazen Paper, the employer had discharged a worker just before his pension would have vested.  The Court had ruled that it was the anticipated vesting, not the plaintiff’s age, that was the reason for the discharge, and that the employer had not violated the ADEA TA \l “Age Discrimination in Employment Act (ADEA)” \s "Age Discrimination in Employment Act (ADEA)" \c 2 because the employer’s reason was a “reasonable factor other than age.”


The court stated that the RFOA language in the ADEA  TA \l “Age Discrimination in Employment Act (ADEA)” \s "Age Discrimination in Employment Act (ADEA)" \c 2means that the scope of disparate impact liability under the ADEA is narrower than under Title VII TA \l “Title VII of the Civil Rights Act of 1964” \s "Title VII of the Civil Rights Act of 1964" \c 2.  In a disparate impact case brought under Title VII, the defendant employer must demonstrate that the challenged “neutral practice” is a “business necessity.” Under the ADEA, the “neutral practice” need only be “reasonable” and not facially related to the employee’s age.  The Court then ruled that the city’s decision to base salary increases on rank and seniority was a RFOA and thus did not violate the ADEA. TA \l “Age Discrimination in Employment Act (ADEA)” \s "Age Discrimination in Employment Act (ADEA)" \c 2
While there may have been other reasonable ways for the City to achieve its goals, the one selected was not unreasonable.  Unlike the business necessity test, which asks whether there are other ways for the employer to achieve its goals that do not result in a disparate impact on a protected class, the reasonableness inquiry includes no such requirement.  [544 U.S. at 243]

Although the ruling in City of Jackson may initially stimulate more disparate impact claims brought by older workers, the lighter burden borne by the employer to demonstrate that its actions were “reasonable” rather than discriminatory will make these claims more difficult to win than disparate impact claims brought under Title VII TA \l "Title VII of the Civil Rights Act of 1964" \s "Title VII of the Civil Rights Act of 1964" .

Sec. 4.8.
Faculty Academic Freedom and Freedom of Expression


4.8.1.     General concepts and principles



4.8.1.1.     Faculty freedom of expression in general.

New Development

Soderstrand v. Oklahoma, ex rel. Board of Regents of Oklahoma Agricultural and Mechanical Colleges, 463 F. Supp.2d 1308 (2006), illustrates the application of O’Connor v. Ortega, and the Fourth Amendment generally, to college and university officials’ search and seizure of office computers while investigating allegedly work-related misconduct (see SA, pp. 209-210).  A university employee had found pictures and images on CDs that appeared to be child pornography in a lock box kept in a storage room that was part of a faculty office complex.  After attributing ownership of the box to Dr. Soderstrand, who was a university department head, two members of the OSU computing security office entered Dr. Soderstrand’s office and seized the hard drive from his desktop computer as well as his personal laptop computer.  The laptop computer screen displayed the university-supported email client and showed various spread-sheets that appeared to contain office records.  The desktop hard drive and personal laptop computer were taken without a warrant and without the consent of Dr. Soderstrand, who was not in the office.  University police retained the laptop after reviewing its contents. 


Dr. Soderstrand eventually filed a Section 1983 action claiming that university personnel had unreasonably searched and seized his laptop in violation of the Fourth Amendment.  In analyzing the claim, the court out-lined the factors to be considered in determining the constitutionality of a public employer’s warrantless search effectuated while investigating an employee’s alleged work-related misconduct: “whether the action was justi-fied at its inception and whether the search as actually conducted was reasonably related in scope to the circumstances, which justified the interference in the first place.”

The court determined that the seizure of the laptop was “reasonable” under O’Connor:

Here, as in O’Connor, the office being searched was the office of a professional working for a public institution, and the search was to investigate work-related misconduct.  In this case, the suspected misconduct involved possible child pornography stored on computers located in Dr. Soderstrand’s office on campus.  It is undisputed that OSU security officers entered plaintiff’s OSU office and seized the hard drive of the desk top computer and plaintiff’s laptop computer, and that the laptop computer was open, on and running at the time, with an OSU supported email program on the screen and with various spreadsheets that appeared to contain office records.  


Applying the standards of O’Connor, and construing all facts and allegations in plaintiff’s favor, the court finds and concludes that the search was justified at its inception and that its scope was reasonably related to the circumstances which justified it.  [463 F. Supp.2d at 1314.]
The search and seizure therefore did not violate the Fourth Amendment rights of Dr. Soderstrand, and the defendants were entitled to summary judgment.


Prior to this civil case, the federal government had instituted a criminal case against Dr. Soderstrand based on child pornography charges; see United States v. Soderstrand, 412 F.3d 1146 (10th Cir. 2005).  The court’s opinion in the criminal case provides additional facts and analysis of the Fourth Amendment issues that usefully supplement the federal district court’s analysis in the later civil case (above), in particular with respect to the validity of the university employee’s original search of the lock box in the supply room.



4.8.1.6.  “Institutional” academic freedom.
New Development


One strand of the ongoing debate about “institutional” academic freedom is focused on the First Amendment TA \l “First Amendment to the United States Constitution” \s "First Amendment to the United States Constitution" \c 2 status of public colleges and universities.  Some of the recent scholarship that supports this strand is challenging the classical position that governmental entities do not have any constitutional rights of their own under the Bill of Rights TA \l “Bill of Rights of the United States Constitution \s "Bill of Rights of the United States Constitution" \c 2-- regardless of whether First Amendment TA \l “First Amendment to the United States Constitution” \s "First Amendment to the United States Constitution" \c 2 rights are at issue or rights under some other amendment, and regardless of whether or not the government entity is a public college or university.  The classical position is based on the theoretical underpinnings of the Constitution TA \l “United States Constitution” \s "United States Constitution" \c 2 , the Bill of Rights  TA \l “Bill of Rights of the United States Constitution \s "Bill of Rights of the United States Constitution" \c 2and the Fourteenth Amendment TA \l “Fourteenth Amendment to the United States Constitution” \s "Fourteenth Amendment to the United States Constitution" \c 2 , as revealed in the writings on American constitutionalism, the adoption debates, and various opinions of the U.S. Supreme Court; as well as on the implications of the text of the various rights clauses, which generally grant rights to “person(s)” or the “people,” as distinguished from government.  


One leading article argues that the purposes of the First Amendment TA \l “First Amendment to the United States Constitution” \s "First Amendment to the United States Constitution" \c 2 speech and press clauses suggest that “state actors” may sometimes have speech and press rights, and that “government speech” may thus sometimes be protected by the First Amendment (David Fagundes, “State Actors as First Amendment Speakers,” 100 Northwestern U.L. Rev. 1637 (2006); contra, Randall Bezanson & William Buss, “The Many Faces of Government Speech, 86 Iowa L. Rev. 1377 (2001).  Another article argues that public universities, in particular, have First Amendment TA \l “First Amendment to the United States Constitution” \s "First Amendment to the United States Constitution" \c 2 rights in some circumstances that they may assert, like private universities, against other state actors (and against the federal government) in order to protect their academic missions and unique role in advancing public discourse (Paul Horwitz, “Universities as First Amendment Institutions: Some Easy Answers and Hard Questions,” 54 UCLA L. Rev. 1497 (2007)).  If such arguments were accepted by the courts, they would obviously strengthen public colleges’ and universities’ claims that institutional academic freedom is a First Amendment TA \l “First Amendment to the United States Constitution” \s "First Amendment to the United States Constitution" \c 2 right.  But to date, those courts that have recognized institutional academic freedom have not embraced these arguments as such and, indeed, have not developed any conceptual basis for grounding public institutions’ claims in the First Amendment TA \l “First Amendment to the United States Constitution” \s "First Amendment to the United States Constitution" \c 2.  The U.S. Supreme Court’s statements on academic freedom in  TA \l "Grutter v. Bollinger, 539 U.S. 306, 328-29 (2003)" \s "Grutter v. Bollinger" \c 1 Grutter v. Bollinger, 539 U.S. 306 (2003), relied upon by both articles cited above and by some courts as well, do not themselves provide strong support for the claim that public institutions have First Amendment TA \l “First Amendment to the United States Constitution” \s "First Amendment to the United States Constitution" \c 2 rights (see SA p. 214).  The same may be said of the Court’s earlier statements in Regents of University of Michigan v. Ewing (see SA, p. 213).  Nor has there been any clear indication by other courts that they are ready to set aside the classical view of constitutional rights (above) or the public-private dichotomy in higher education law (see SA, Sec. 1.5) to the extent necessary to accommodate the claim that public colleges and universities have their own First Amendment TA \l “First Amendment to the United States Constitution” \s "First Amendment to the United States Constitution" \c 2 rights to academic freedom.  Recently, in Coalition to Defend Affirmative Action v. Granholm, 473 F. 3d 237 (6th Cir. 2006), a case involving several Michigan universities, one U.S. Court of Appeals specifically declined to travel this pathway, emphasizing that:

The Universities mistake interests grounded in the First Amendment TA \l “First Amendment to the United States Constitution” \s "First Amendment to the United States Constitution" \c 2 -- including their interests in selecting student bodies -- with First Amendment rights.  It is not clear, for example, how the Universities, as subordinate organs of the State, have First Amendment rights against the State or its voters.  See, e.g., Trustees of Dartmouth Coll. v. Woodward, 4 Wheat. 518, 17 U.S. 629 (1819).  One does not generally think of the First Amendment as protecting the State from the people but the other way around – of the Amendment protecting individuals from the state [473 F.3d at 247].

4.8.2.
Academic freedom in teaching.



4.8.2.2
The classroom.

New Development


The applicability of the U.S. Supreme Court’s decision in Garcetti v. Ceballos (see SA, p. 199) to classroom speech is still unresolved.  One federal appellate court has recently evinced some sympathy for the argument that Garcetti’s rejection of First Amendment protection for “employee speech” should not apply to “expression related to academic scholarship or classroom instruction” (Gorum v. Sessoms, 561 F. 3rd 179, 186 (3d Cir. 2009), quoting Garcetti, 547 U.S. at 425, 438, opinions of Kennedy, J., & Souter, J.).  But this court also noted that, should an exception from Garcetti be developed for higher education faculty members, that would then lead to various issues regarding when professional “employee” speech is “related to academic scholarship or classroom instruction” and thus eligible for the exception. 
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O’Neil, Robert.  Academic Freedom in the Wired World: Political Extremism, Corporate Power and the University (Harvard U. Press, 2008).  A probing overview and analysis of academic freedom’s modern evolution, and emerging threats to academic freedom, in the early 21st century and beyond.  Problems addressed include cyberspace communications, especially blogs and websites; threats to academic freedom coming from the private sector; and academic freedom in times of crisis.  Focuses on the tension between institutional interests and individual interests regarding academic freedom, the very limited protection that courts now provide for faculty academic freedom, and the need for academics to work together on new ways of conceptualizing and protecting academic freedom.

Chapter Five:  The Legal Status of Students
Sec. 5.2.
The Contractual Rights of Students

New Development

A Florida appellate court has provide
d a thoughtful analysis in rejecting a student’s attempt to argue that a university cannot change the terms of its student handbook, or its graduation requirements, while the student is enrolled.  In Jallali v. Nova Southeastern University, 992 So.2d 338 (Fla. Dist. Ct. App. 2008) TA \l "Jallali v. Nova Southeastern University, 992 So.2d 338 (Fla. Dist. Ct. App. 2008)" \s "Jallali v. Nova Southeastern University" \c 1 , the appellate court overturned a jury award of $819,000 on the student’s breach of contract claim, ruling that the trial court should have directed a verdict for the university.  Jallali, a student of osteopathic medicine, had entered the medical school in 1998 and expected to graduate in 2002, but failed so many subjects during his first year that he had to retake them, which pushed his expected graduation year to 2003.  During his second year, the university changed the requirements for graduation, stating that students who graduated in 2003 or later must pass two national examinations.  The previous graduation requirement stated that students could take the second exam up to six years after completing their other requirements.  Jallali was unable to pass the second exam, even after the medical school allowed him a second chance to take it.


The appellate court rejected Jallali’s argument that the medical school had breached its contract with him by changing the graduation requirements after he enrolled.  First, noted the court, the student handbook specifically reserved the right to change curricular or other requirements “at any time.” The court said that Jallali would have to prove that the changes were made arbitrarily and in bad faith, which he had not done.  In fact, the graduation requirements had been changed in order to conform with new requirements of the agency that accredits colleges of osteopathic medicine.  The court quoted both Ewing and Horowitz (SA,  p. 76), noting that judgments about a student’s academic performance and qualifications to be a medical doctor should be made by the experts, not by the courts.

* * * * * * * * * * * * * * *


Students challenging a college’s decision to change from a single-sex institution to one that admits both sexes have tried, and failed, to state a breach of contract claim.  Over the dissent of two justices, who believed that the case required a full hearing, the Supreme Court of Virginia rejected the attempt of current students to argue that a college’s recruiting materials and other documents created a contract that promised to keep the college a women’s college until they graduated.  In Dodge v. Trustees of Randolph-Macon College, 661 S.E. 2d 801 (Va. 2008) TA \l “Dodge v. Trustees of Randolph-Macon College, 661 S.E. 2d 801 (Va. 2008)” \s "Dodge v. Trustees of Randolph-Macon College" \c 1, the plaintiffs, nine current students at Randolph-Macon, contended that they had a contract with the college to receive an education in a “predominantly female environment” for four years, and asked the court to enjoin the transformation to a coeducational school until 2010 when they would have graduated.  Although the plaintiffs produced acceptance letters, the college’s catalog, and other correspondence concerning the single-sex nature of the college, the Virginia Supreme Court rejected their contention that these documents created a contract between the students and the college to maintain the college as a women’s college until they graduated.  Said the court: “There is no language in any of these documents in which the College made a clear, definite, and specific promise to operate a college predominantly for women during the duration of the plaintiffs' academic studies at the College.” The court sustained the appellate court’s dismissal of the complaint.

Sec. 5.5.
Student Files and Records


5.5.1.
Family Educational Rights and Privacy Act (FERPA)

New Development


New regulations interpreting FERPA became effective on January 8, 2009.  The new regulations clarify the circumstances under which institutions may notify parents, using information that otherwise would be protected by FERPA:  (1) if the student is a dependent for Federal income tax purposes (§ 99.31(a)(8)); (2) if the disclosure is in connection with a health or safety emergency under the conditions specified in § 99.36 (i.e., if knowledge of the information is necessary to protect the health or safety of the student or other individuals (§ 99.31(a)(10))); and (3) if the student has violated any federal, state or local law, or any rule or policy of the institution, governing the use or possession of alcohol or a controlled substance, as long as the institution has determined that the student has committed a disciplinary violation regarding that use or possession and the student is under 21 at the time of the disclosure (§ 99.31(a)(15)).  Section  99.31(a)(1)(i)(B) of the new regulations expands the definition of “school official” to include contractors, consultants, volunteers, or other entities to whom an institution may outsource certain activities or services that involve the use of education records.  Section 99.31(a)(2) clarifies that institutions may share a student’s education record with another institution that the student is planning to transfer to or does transfer to, including health and disciplinary records.   And finally, the new regulations prohibit institutions from requiring students to sign a nondisclosure or confidentiality agreement when the institution informs a student victim of an alleged act of violence or non-forcible sex offense of the outcome of a disciplinary proceeding (Section 99.33(c)).  (U.S. Department of Education, FERPA Final Rule, Section by Section Analysis, December 2008, available at www.ed.gov/policy/gen/guid/fpco/pdf/ht12-17-08-att.pdf.   The new rules may be found at 73 Fed. Reg. 74806 (December 9, 2008).


5.5.2.
State law.  

New Development


There have been a number of rulings by federal and state courts as to whether a record that would otherwise be protected by FERPA loses that protection if identifying information about the student(s) is redacted.  The courts have concluded that, if such redaction is done, FERPA does not apply because it no longer contains “information directly related to a student.”  See, for example, United States v. Miami Univ., 294 F.3d 797 (6th Cir. 2002); Ragusa v. Malverne Union Free Sch. Dist., 549 Supp. 2d 288 (E.D. N.Y. 2008); Osborn v. Board of Regents of University of Wisconsin System, 647 N.W.2d 158, 168 n. 11 (Wis. 2002); Unincorporated Operating Div. of Indiana Newspapers, Inc. v. Trustees of Indiana Univ., 787 N.E.2d 893 (Ind. App. 2003) ; and Bd. of Trs. v. Cut Bank Pioneer Press, 160 P.3d 482 (Mont. 2007) .

Chapter Six:  Admissions and Financial Aid

Sec. 6.1     Admissions


6.1.4.
The principle of nondiscrimination.



6.1.4.2.     Sex.  

New Development


Over the past decade the proportion of women undergraduates has increased at U.S. colleges and universities; in 2006, 57.3 percent of undergraduates were women (U.S. Department of Education, 2009).  There is some evidence that private colleges are holding women to somewhat higher standards for admission in an effort to “balance” the proportions of male and female undergraduate students.  While such differences would be unlawful at public colleges under both Title IX and the Equal Protection Act, Title IX contains an exemption for private undergraduate institutions (SA, p. 288).  Nevertheless, the U.S. Commission on Civil Rights has initiated an investigation to ascertain whether such “balancing” is occurring at private liberal arts colleges.  Scott Jaschik, Probe of Extra Help for Men,” Inside Higher Education, November 2, 2009, available at http://insidehighereducation.com/news/2009/11/02/admit.



6.1.4.4.  Immigration status.

New Development


The Immigration and Customs Enforcement (ICE) division of the Department of Homeland Security has issued a ruling that public colleges and universities may enroll undocumented aliens without violating the law.  In a letter responding to an inquiry by the Raleigh (NC) News and Observer, ICE stated that “it is left to the school to decide whether or not to enroll out-of-status or undocumented nonimmigrants,” but warned that these individuals risked “being apprehended and possibly removed from the United States.” The letter states:
The Department of Homeland Security (DHS) does not require any school to determine a student’s status (i.e., whether or not he or she is legally allowed to study).  DHS also does not require any school to request immigration status information prior to enrolling students or to report to the government if they know a student is out of status, except in the case of those who came on student visas or for exchange purposes and are registered with the Student Exchange and Visitor Program.  (available at http://www.news observer.com/content/media/2008/5/9/ICE%20statement.pdf).

Sec. 6.2     Financial aid



6.2.1.  General principles.  

New Development


Private entities that make higher education loans to students or their parents are regulated by the Truth in Lending Act, 15 U.S.C. §1601 et seq..  The Higher Education Opportunity Act, P.L. 110-35 (August 14, 2008), amended the Truth in Lending Act by requiring that creditors obtain a self-certification form signed by the consumer before finalizing the loan and also by requiring creditors that have a preferred lender arrangement with colleges and universities to provide certain information to those institutions.  The Federal Reserve Board has published a final rule amending Regulation Z, which implements the Truth in Lending Act.  The final rule may be found at 74 Fed. Reg. 41194 (August 14, 2009).


6.2.2.    Federal programs.
New Development

 A legal challenge to a provision in the Higher Education Act, 20 U.S.C.S. § 1091(r)) which denies federal student aid for one year to individuals who have received federal student aid and have been convicted of possessing a controlled substance, for two years for those convicted twice, and permanently to those convicted three times, has been rejected.  The law provides that the ineligibility period may be shortened for those students who have successfully demonstrated their rehabilitation in compliance with the law’s guidelines.  In Students for Sensible Drug Policy Foundation v. Spellings, 2008 U.S. App. LEXIS 9249 (8th Cir. April 29, 2008) TA \l "Students for Sensible Drug Policy Foundation v. Spellings, 2008 U.S. App. LEXIS 9249 (8th Cir. April 29, 2008)" \s "Students for Sensible Drug Policy Foundation v. Spellings" \c 1 , the appellate court affirmed the trial court’s rejection of the students’ claim that the denial of student aid violated the Fifth Amendment of the U.S. ConstitutionTA \l "Fifth Amendment to the United States Constitution" \s "Fifth Amendment to the United States Constitution" \c 2 ’s Double Jeopardy Clause because it punished the student twice for the same offense.  The court used a two-step analysis to determine whether the penalty was civil, which would not be a violation, or criminal, which could violate the Double Jeopardy Clause.  First, the court examined whether the intent of the provision was remedial or to deter certain conduct.  The court found several remedial purposes for the provision, including its purpose to increase access to postsecondary education, to encourage drug rehabilitation, and that it rewarded law-abiding students.  Secondly, the court found that the provision was not punitive because it was not a permanent deprivation, it did not rely on an intent to violate the law, which made it unlike a criminal statute, and is rationally related to a number of remedial purposes, as discussed above. 

*   *   *   *   *

The attempt of a student to avoid repaying his federal Stafford Loan was rejected by a California appellate court.  In Davies v. Sallie Mae, Inc., 2008 Cal. App. Unpub. LEXIS 8616 (Cal. App. 1 Dist., 2008, Oct. 31, 2008), the plaintiff sued Sallie Mae, challenging its decision to place the loan in default.  Davies had graduated from law school and took a job with an attorney who did not pay him, with the exception of a small amount for room and board, because the cases on which he was working were contingent fee cases and had not yet been resolved.  Therefore, Davies was unable to repay his loan obligation.  Davies’ employer had written several letters to Sallie Mae substantiating Davies’ economic situation.  Davies claimed that that letter was a contract to which he was a third-party beneficiary.  He also claimed that the promissory note that he signed was defective and that he should receive equitable relief from the requirement that the loan be repaid immediately under the theory of changed circumstances, impossibility, extrinsic fraud, equitable estoppels, and laches.


The court ruled that Davies’ claims were really challenges to regulations under the Higher Education Act TA \l “Higher Education Act” \s "Higher Education Act" \c 2 and thus he had no cause of action, since there is no private right of action under the Higher Education Act.  Furthermore, said the court, the letters from his employer did not create a contract.  Therefore, the court affirmed the trial court’s dismissal of all claims for failure to state a claim for which relief may be given.


6.2.6.
Discrimination against aliens.


6.2.6.2. Undocumented aliens.  

New Development
An official of the U.S. Immigration and Customs Enforcement office (ICE) has clarified the issue of whether state colleges and universities may admit undocumented aliens as students.  In a letter to a state official in North Carolina, the ICE official explained that Section 1621 of the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) TA \l “Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA)” \s "Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA)" \c 2  does not regulate admission to a public college or university, but only prohibits giving such aliens “benefits” such as financial aid.  (Letter from J. Pendergraph to T. Ziko, July 9, 2008, available at www.nacua.org in the Legal Resources section).  

*   *   *   *   *


State laws making undocumented aliens eligible for in-state tuition at public universities continue to face legal challenges.  The Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) TA \l “Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA)” “\s "Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA)" \c 2 allows states to make such aliens eligible for public benefits, including in-state tuition (see SA 4th p. 354). Two IIRIRA provisions, 8 U.S.C. §1621(d) and 8 U.S.C. § 1623 were implicated in Day v. Bond, 500 F.3d 1127 (10th Cir. 2007) TA \l "Day v. Bond, 500 F.3d 1127 (10th Cir. 2007)" \s "Day v. Bond, 500 F.3d 1127 (10th Cir. 2007)" \c 1 .  Kansas had passed a statute, Kan. Stat. Ann. § 76-731a allowing certain undocumented aliens to qualify for in-state tuition rates.  Non-resident and U.S. citizen students who were attending state institutions in Kansas and paying out-of-state tuition, sued members of the Kansas Board of Regents, among others, alleging that the statute denied them equal protection, and also that the statute was pre-empted by IIRIRA, 8 U.S.C. §1623 TA \l “Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA)” “\s "Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA)" \c 2. Affirming the trial court, the appellate court ruled that the plaintiffs could not meet the constitutional requisites of standing to bring this action.  In particular, even if the students were to prevail in their litigation, their costs of tuition (out-of-state) would remain the same, so they could not demonstrate the concrete injury required for standing.  Similarly, the court rejected the plaintiffs’ claim that the federal law pre-empted the Kansas law permitting certain undocumented aliens to pay in-state tuition, because the federal law did not confer a private right of action on individuals such as the plaintiffs to assert a pre-emption claim.   

*   *   *   *   *


Court challenges to laws allowing undocumented students to qualify for in-state tuition rates are arising (see entry immediately above).  Other states are beginning to pass laws that prohibit undocumented aliens from qualifying, on the basis of residency, for financial aid or in-state tuition for public postsecondary education.  (See, for example, S. Car. Stats. §59-101-430(B).) For information and citations on recent developments in state legislatures, Congress, and the courts, from 2005 to the present, go to http://www.law.uh.edu/ihelg, and click on “Developments in undocumented college student issues” (web site of the Institute for Higher Education Law and Governance; recent developments compiled by Michael Olivas); and for further information on state legislation, go to http://www.ncsl.org/progams/immig/immig_InStateTuition0808.htm (website of the National Conference of State Legislatures). 
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Chapter Seven:  The Campus Community
Sec. 7.2     Campus Computer Networks


7.2.2.
Liability issues.
New Development


The case of Murakowski v. University of Delaware, 575 F. Supp. 2d 571 (D. Del. 2008), TA \l "Murakowski v. University of Delaware, 575 F. Supp. 2d 571 (D. Del. 2008)," \s "Murakowski v. University of Delaware" \c 1  illustrates the application of the true threat exception (SA,  pp. 374-375) to campus regulation of student cyber speech.  It also illustrates how the Tinker “material and substantial disruption” standard (SA Sec. 10.1., pp.479-480) may be used in analyzing the validity of campus regulations of student cyber speech.  Murakowski concerned a student’s free speech challenge to university discipline imposed for maintaining, on a university server, a personal web site that university officials considered to be “graphic in nature, violent, derogatory, hostile, and disturbing.” The court first applied the true threat doctrine, determining that the web site’s content did not constitute a true threat, and thus rejecting the university’s first argument for upholding its disciplinary action even though it was based on the content of the student’s speech.  The court then applied the Tinker standard, determining that the university had not proven that the web site’s content created the disruption of campus life, and thus rejecting the university’s second argument for upholding its disciplinary action. \

*   *   *   *   *


The case of United States v. Heckenkamp, 482 F.3d 1142 (9th Cir. 2007), suggests other potential liabilities of colleges and universities under the Fourth Amendment. The case concerns a federal prosecution of a graduate student in computer science at the University of Wisconsin/Madison, brought under the Computer Fraud and Abuse Act (18 U.S.C. § 1030, as amended). The student defendant challenged the prose-cution as violating the Fourth Amendment’s search and seizure provisions.  Although it was a government prosecution backed by the FBI, the primary issues concerned searches of the student’s personal computer by university personnel.  The student was suspected of using his personal computer, attached to the university network, to “hack” into (or gain unauthorized access to) the network of a private corporation.  A computer system administrator for the corporation determined that the hacker had used a computer on the University of Wisconsin at Madison’s network, and contacted the University’s computer department.  In response, a University network investigator examined the situation, finding evidence that a computer on the university network had hacked into the corporation’s system and that the computer user had gained unauthorized access to the university's email server.  He traced the source of intrusion to a specific IP address located in university housing and determined that the student (Heckenkamp), and no one else, checked his email from this IP address before the unauthorized access to the company’s and the university’s systems was established.  

The University network investigator then took various steps to protect the university’s email server and network, and to gather further facts; he also contacted the FBI and university police.  One of the actions he took – at night and working from home – came to be known in the later criminal prosecution as the “remote search.” Checking the network, he determined that the student’s personal computer was no longer connected to the network through the original IP address, but that it was connected through a different IP address.  To verify this conclusion, the investigator then “logged into the computer, using a name and password he had discovered in his earlier investigation . . . . [He] used a series of commands to confirm that the computer was the same [one] and to determine whether the computer still posed a risk to the university server.  After approximately 15 minutes of looking only in the temporary directory, without deleting, modifying, or destroying any files, [the investigator] logged off of the computer” (482 F.3d at 1145).


Regarding this “remote search,” the court first held that the student “had a legitimate, objectively reasonable expectation of privacy in his personal computer.”  It then considered “whether the student defendant’s objectively reasonable expectation of privacy in his computer was eliminated when he attached it to the university network.”  It was not: “the mere act of accessing a network does not in itself extinguish privacy expectations, nor does the fact that others may have occasional access to the computer.” “However, privacy expectations may be reduced if the user is advised that information transmitted through the network is not confidential and that the systems administrators may monitor communications transmitted by the user.”  And a “person’s reasonable expectation of privacy may be diminished in “‘transmissions over the Internet or e-mail that have already arrived at the recipient’” (quoting United States v. Lifshitz, 369 F.3d 173, 190 (2d Cir. 2004)).  [See Heckenkamp, 482 F.3d at 1146-47.] 


Applying these guidelines, the court determined that the university had “no announced monitoring policy on the network” and, to the contrary, provided substantial privacy protection to computer network users, except in narrow circumstances in which university access to private computers is “essential to … protect the integrity of the University and the rights and property of the state” (quoting policy).  Thus university computer policies [did] not eliminate [the student’s expectation of privacy in his computers; he retained an “objectively reasonable expectation of privacy in his personal computer, which was protected by a screen-saver password, located in his dormitory room, and subject to no policy allowing the university actively to monitor or audit his computer usage.”


This conclusion, however, did not mean that the student prevailed on his Fourth Amendment privacy claim.  Instead, the court went on to consider whether there were any special circumstances that would justify the university network investigator’s remote search of computer files on the student’s hard drive, done without a warrant and without the student’s consent.  In particular, the court considered whether the search of the computer was justified under what is called the “special needs” exception to the warrant requirement – an exception that may apply if “special needs, beyond the normal need for law enforcement, make the warrant and probable-cause requirement impracticable.”  

In applying this exception, the court emphasized that the University investigator had acted to secure the University’s email server and not “to collect evidence for law enforcement purposes or at the request of law enforcement agents.”  Moreover, the “integrity and security of the campus email system was in jeopardy,” and the administrator “needed to act immediately to protect the system.” The remote search, moreover, was “remarkably limited” in scope, such that the intrusion into the student’s privacy was outweighed by the “university’s interest in … determining the source” of the threat to the security of its network.  

The court thus concluded that, “although the student had a reasonable expectation of privacy in his personal computer, the [warrantless remote] search of the computer was justified under the ‘special needs’ exception to the warrant requirement.” 
Sec. 7.3.     Campus Security


7.3.1.   Security officers.

New Development


The Supreme Court of Montana has ruled that an off-campus traffic stop made by a University of Montana security officer was a valid exercise of his authority and has refused to suppress evidence of driving while intoxicated.  In State v. Howard, 2008 Mont. LEXIS 245 (Mont., May 13, 2008) TA \l "State v. Howard, 2008 Mont. LEXIS 245 (Mont., May 13, 2008)" \s "State v. Howard" \c 1 , the court examined a memorandum of understanding entered by the University of Montana, the city police department, and the county sheriff’s office.  The memorandum gave university security officers authority within the boundaries of the campus, over an area within one mile of the exterior boundaries of the campus, and over other property owned, controlled, or administered by the university.  Finding that the traffic stop occurred within the area covered by the memorandum, the court ruled that the security officer had the requisite authority and refused to suppress the evidence of the driver’s intoxication
Sec.  7.4.     Other Support Services


7.4.2.  Health services.

New Development

The 2009 Health Information Technology for Economic and Clinical Health Act (HITECH Act),  Pub. L. 111-5, Div. A, Title XIII, will have a substantial impact on the application of HIPAA (the Health Insurance Portability and Accountability Act) to colleges and universities (see SA, p. 391;).  The HITECH Act enlarges the range of health services activities --  of higher education institutions as well as health care entities, such as county and state government mental health agencies, with whom institutions have dealings --  that potentially could become subject to HIPAA.  The HITECH Act also, among other things, imposes new privacy and security requirements on entities subject to the Act.  See generally Barbara Bennett, Alexander Dreier, & Candace Martin, “HITECH Act:  New Law Requires Significant Investment in Health Information Privacy and Security,” NACUANOTES, vol. 7, no.9, (Nat’l Ass’n of College & Univ. Attys., 2009).  
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Jacobson, Jeffrey S. Campus Police Authority: Understanding Your Police Officers’ Territorial Jurisduction.  (Nat’l Assn. of College & Univ. Attys., 2006). Discusses the scope of campus officers’ territorial authority and various methods that can be used to expand that jurisdiction if advisable.  Includes recent court cases and addresses questions concerning what campus police agencies can or should do; also discusses potential liability of officers and institutions for unauthorized actions by campus police.

Sec.7.47.
  (Other Support Services)

Bianchi, Melissa. The HIPAA Privacy Regulations and Student Health Centers. (Nat’l Ass’n of College & Univ. Attys., 2006). focuses on the HIPAA privacy regulations, including their interaction with FERPA) TA \l "Family Educational Rights and Privacy Act (FERPA)" \s "Family Educational Rights and Privacy Act (FERPA)" \c 2  and their applicability to student health centers, and it delineates the options for structuring an institution’s student health center policies to ensure their compliance with the Privacy Rule.

Chapter Eight:  Academic Policies and Concerns

8.4.
Evaluating students with disabilities.


8.4.1.     Overview.

New Development


The amendments to the ADA  may result in greater success for students who seek accommodations from testing organizations.  In particular, the expanded list of “major life activities,” which now includes reading, may enable students with learning disorders or other disabilities that affect their reading speed to make successful accommodation claims.  For example, in Jenkins v. National Board of Medical Examiners, 2009 U.S. App. LEXIS 2660 (6th Cir. 2/11/09)(unpublished), a federal appellate court reversed the trial court’s award of summary judgment to the National Board of Medical Examiners (NBME).  That court had followed the U.S. Supreme Court’s rulings in the Sutton trilogy that had required courts to consider mitigating measures in determining whether or not an individual had a disability that met the law’s definition.  Those cases are no longer binding because of the amendment of the ADA.  In Jenkins, the trial court had determined that the plaintiff was not disabled.  The appellate court made no findings with respect to the merits, but remanded the case to the trial court to reconsider the plaintiff’s claims in light of the new definition of “disability” contained in the amended ADA.


8.4.4.  Requests for programmatic or instructional accommodations.

New Development

A law student with learning disabilities who claimed that the accommodations provided to her were inadequate has survived the law school’s motion to dismiss.  In Di Lella v. University of District of Columbia David A. Clarke School of Law, 2008 U.S Dist. LEXIS 59143 (D.D.C. 8/5/08) TA \l "Di Lella v. University of District of Columbia David A. Clarke School of Law, 2008 U.S Dist. LEXIS 59143 (D.D.C. 8/5/08)" \s "Di Lella v. University of District of Columbia David A. Clarke School of Law" \c 1 , the student had been promised a variety of academic accommodations, including permission to tape classroom lectures.  The law school had apparently agreed to transcribe the tapes for the student.  The student alleged that the transcripts were provided late, or not provided at all, and required her to reschedule examinations and disadvantaged her in other ways.  She also alleged that the law school retaliated against her for complaining about a professor’s public disclosure to the class that the plaintiff had learning disabilities by reporting her alleged plagiarism to the Academic Standards Committee.  She also claimed a Section 1983 denial of due process, asserting that the hearing conducted by the Committee was defective.

The trial court rejected the law school’s motion to dismiss the failure to accommodate and retaliation claims.  With respect to the due process claim, however, the court ruled that the plaintiff had received sufficient notice of the charges against her and had had an opportunity to respond to them.  The court dismissed her Section 1983 claim.
While the case was not decided on the merits, the trial court’s refusal to dismiss the student’s failure to accommodate claim is unusual, given that most students are unsuccessful when they challenge the sufficiency of the academic accommodations they had been given.  The difference in this case appears to be that the student claimed that several accommodations she had been promised were not provided, rather than that the accommodations that the school agreed to provide, and did provide, were inadequate. 

Chapter Nine:  The Disciplinary Process

Sec. 9.2.  Disciplinary Rules and Regulations


9.2.2.  Public institutions.

New Development

A decision of a state appellate court reminds administrators of the importance of following the institution’s policies and procedures, particularly when claims of due process violations are made.  In Alpha Eta Chapter of Pi Kappa Alpha Fraternity v. University of Florida, 2008 Fla. App. LEXIS 5462 (Fla. App. 1 Dist., April 14, 2008) TA \l "Alpha Eta Chapter of Pi Kappa Alpha Fraternity v. University of Florida, 2008 Fla. App. LEXIS 5462 (Fla. App. 1 Dist., April 14, 2008)" \s "Alpha Eta Chapter of Pi Kappa Alpha Fraternity v. University of Florida" \c 1 , the university suspended the fraternity on the grounds of alleged violations of the university’s alcoholic beverage policy after holding a hearing.  The university relied on hearsay testimony of witnesses by police officers who had interviewed them or by submitting videotapes to the disciplinary hearing panel rather than producing those witnesses at the hearing.  According to the university’s rules, individuals or organizations charged with violations of university policy “shall be accorded the right to . . . [q]uestion adverse witnesses.” The court sided with the fraternity and affirmed the ruling of the trial court that “denial by a public university of a right accorded by its own conduct code to question adverse witnesses requires reversal [of the university’s decision] in a case such as this.” Without the hearsay evidence, said the court, there was insufficient evidence to support the findings of the disciplinary board; the court ordered the university to reinstate the fraternity.
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Chapter Ten:  Students’ Freedom of Expression

Sec. 10.1.
Student Protests and Freedom of Speech


10.1.1.
  Student free speech in general.

New Development

Hagel v. Portland State University, 203 P.3d 226 (Or. Ct. App. 2009), provides an example of how student free expression may be protected by state constitutions. The University had expelled a student for making statements that he wanted to harm or kill a staff member and his family.  The student challenged his expulsion as violating Article 1, Section 8 of the Oregon Constitution, the free speech clause. Although the Oregon Court of Appeals rejected the student’s challenge, its discussion of Article I, Section 8 made clear that, in other types of circumstances, the provision would be a source of substantial protection for student free speech (see 203 P.3d at 229).


 10.1.3.  Regulation of student protest.

New Development and Clarification


“Heckler’s veto” problems (SV, pp. 487-488) may arise not only when protesters are being heckled or otherwise disrupted by onlookers, but also when a single speaker or panel of speakers (who may not be protesting anything) is disrupted by members of the audience – who in effect become the protesters.  An invited outsider may deliver a speech on campus, for example, and students in the audience may seek to protest against the speaker’s message or against a position that the speaker had previously taken on a public issue.  To accomplish their objective, the students may use such tactics as calling out, questioning, chanting, booing, or rhythmic clapping.  A recent case, State of Vermont v. Colby, 972 A.2d 197 (Vt. 2009), suggests that such situations may implicate the same free speech principles, and much the same analysis, as the situations where onlookers heckle protesters.


Audience members’ rights to interrupt a speaker depend in the first instance on whether, in context, their actions would be considered expressive activities within the ambit of the free speech clause.  If they are, as they usually would be in the type of situation described above, then the extent to which these activities are protected, according to the Colby case and an earlier California case that it relies on (In re Kay, 464 P.2d 142 (Cal. 1970)), depends on whether the activity “substantially impairs the effective conduct” of the meeting or effective delivery of the speech.  Since this is a First Amendment test, it is applicable in the first instance only to situations arising at public institutions.  But the test (and the First Amendment) could also apply to situations arising in private institutions if: (1)  their administrators call in local police to handle the situation, or (2)  the protesting audience members are subsequently charged under a state statute prohibiting disorderly conduct or other pertinent misconduct.  The Colby case illustrates this circumstance, since it involves the validity of a disorderly conduct conviction of protesting audience members at a commencement ceremony of a private institution.


The “substantial impairment” test apparently parallels the “substantial disruption” test applicable to situations where onlookers heckle protesters (see pp.486-487).  The impairment test requires an objective assessment of “the severity of the disruption” based on “the actual impact” of the audience members’ activity “on the course of the meeting.”  The “timing, duration, [and] intensity” of the activity must all be considered.  The assessment must also include consideration of “the nature and character of [that] particular kind of meeting, . . . the purpose for which it is held, and . . . the usage and practice governing such meetings.”  The disruption must arise from the protesting  audience members’ own actions and not merely from the reactions  of other audience members or the institution to the protesting audience members’ expressive activity.  Also pertinent is whether the protesting audience members were asked to cease their activity and whether they complied with the request.  Rudeness,  statements that offend other audience members, or a very brief interruption of the speech or meeting, without more, are usually not sufficient to constitute a “substantial impairment.”  Making “numerous and sustained efforts to disrupt a meeting [or speaker] after being asked to desist” usually will be sufficient to constitute “substantial disruption.”  (The quotes in this paragraph come from the Colby case and from In re Kay and other cases quoted in Colby.)


As is evident from the discussion above, the First Amendment rights of three groups are intertwined in these heckler’s veto situations: the rights of the speaker to speak and be heard; the rights of objecting audience members to protest; and the other audience members’ right to assemble and “right to hear” the speaker.  All three sets of rights must be taken into account, and some kind of balance must be struck.  As the court in In re Kay cautioned:  “Freedom of everyone to talk at once can destroy the right of anyone effectively to talk at all.  Free expression can expire as tragically in the tumult of license as in the silence of censorship . . .” (464 P.2d at 149).

Chapter Eleven:  Student Organizations and Their Members

Sec.  11.1.
Student Organizations


11.1.4.
Principle of nondiscrimination.
New Development

Christian Legal Society Chapter of University of California, Hastings College of the Law v. Kane, D.C. No. CV-04-04484-JSW (N.D. Cal., 2006), affirmed, 2009 WL 693391 (9th Cir. 2009), raised issues similar to those in Christian Legal Society v. Walker (SA., pp. 529-530), but reached a different result. At Hastings, to be a registered student organization, a group must comply with pertinent school policies, including the policy on nondiscrimination stating that:  “Hastings College of Law shall not discriminate unlawfully on the basis of race, color, religion, national origin, ancestry, disability, age, sex, or sexual orientation.”  In the Kane case, the CLS chapter had applied for and was denied the status of a recognized student organization because it did not comply with this policy.
The national organization of the Christian Legal Society requires its chapters to use a set of bylaws that includes a Statement of Faith that any student wanting to become a member or officer of the chapter must sign.  Hastings denied the CLS chapter recognition because its bylaws were not in compliance with the religion and sexual orientation provisions of Hastings’ nondiscrimination policy.  To become recognized, Hastings advised, the chapter would have to open its membership to all students regardless of their religion or sexual orientation.  The chapter declined to do so and instead brought suit, asserting that Hastings had violated its rights to free speech, freedom of expressive association, and free exercise of religion under the First Amendment.  In an unpublished opinion, the federal district court rejected these claims and granted summary judgment in favor of Hastings. 

On appeal, the Ninth Circuit affirmed the decision of the district court but not its reasoning.  In a one paragraph opinion, the court reasoned:  “The parties stipulate that Hastings imposes an open membership rule on all student groups – all groups must accept all comers as voting members even if those individuals disagree with the mission of the group.  The conditions on recognition are therefore viewpoint neutral and reasonable.  Truth v. Kent Sch. Dist., 542 F.3d 634, 649-50 (9th Cir. 2008).”  


Cryptic though it is, the appellate court’s statement contributes importantly to the free speech/public forum analysis (but not the expressive association or free exercise analysis) for cases like Kane and Walker.  The Ninth Circuit apparently accepts that the Hastings nondiscrimination policy restricted the CLS chapter’s speech, not just its conduct, and that free speech analysis of the restriction is therefore appropriate.  (The district court, in contrast, had apparently sided with the argument that the Hastings policy only restricted the chapter’s conduct; see slip opin., p.11.)  The Ninth Circuit also apparently accepts that the requirements applicable to a limited public forum (see SA, Sec. 10.1.2) apply to the case.  The Hastings nondiscrimination policy is “viewpoint neutral” and “reasonable,” however, and Hastings has therefore complied with the requirements for restricting access to a limited public forum.  


In its one-paragraph opinion in Kane, the Ninth Circuit cited two pages from its own recent opinion in the Truth case (see above).  This citation is highly significant because it supports the above reading of the cryptic paragraph and further explicates the applicable public forum analysis. The U.S. Supreme Court has agreed to hear the plaintiffs’ appeal of Kane.

 
In Truth, another case challenging the application of a nondiscrimination policy to a student religious group seeking recognition, the Ninth Circuit considered “whether the District’s policy of restricting access to the [student organization] forum based on compliance with its non-discrimination policy is [1] view-point neutral and [2] reasonable in light of the purpose of the forum” (542 F.3d at 649; numbers added).  Regarding the first of these two requirements for a limited public forum, the Truth court reasoned that the District is not denying the student organization access based solely on its religious viewpoint, but rather on its refusal to comply with the District’s non-discrimination policy; and that the District “was therefore not engaging in viewpoint discrimination . . .” (542 F.3d at 650).   Regarding the second requirement, the court reasoned that the purpose of the forum “is to advance the school’s basic pedagogical goals;” that such goals may properly include “instilling the value of non-discrimination;” and that the District’s application of its nondiscrimination policy to the student religious group “is reasonable in light of the purposes of the forum” (542 F.3d at 649).  


The Ninth Circuit also affirmed in Truth that these two requirements for limited public forums derive predominantly from the U.S. Supreme Court’s decision in Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819 (1995) (542 F.3d at 648-50; see also SA Sec. 10.1.5, pp. 534-538).  In Rosenberger, the Court explained that these requirements apply to the exclusion of particular classes of speakers or topics from the forum (515 U.S. at 829-30).  This is the type of issue raised in both Kane and Truth, as well as the earlier case of Christian Legal Society v. Walker (above).  Were the issue one of restricting the speech of a speaker or class of speakers that already had access to the limited public forum, a different set of requirements would apply (see SA, Sec. 10.1.2). 

Sec. 11.2.
Fraternities and Sororities


11.2.2.
Institutional recognition and regulation of fraternal organizations.  

New Development


When Washington State University revoked recognition of a fraternity on the grounds of illegal drug use and policy violations, the fraternity challenged that decision in state court.  In Alpha Kappa Lambda Fraternity v. Washington State University, 216 P.3d 451 (Wash. Ap. Div. 3, 2009), the fraternity challenged the conduct and outcome of the student conduct board, which had found that fraternity members had used illegal drugs and had otherwise violated institutional policy.  More specifically, the fraternity asserted that the conduct board’s findings were not supported by substantial evidence and that the sanction of five years suspension imposed by the university was arbitrary and capricious.


University policy requires that any recognized student organization comply with university conduct policies.  The university had received reports from a local police agency that drug use and drug paraphernalia had been observed at the fraternity house, that the fraternity did not have a resident advisor, as required by university policy, that underage individuals had been served alcohol at fraternity social functions, and that hazing had occurred.  The university charged the fraternity and several of its members with violations of the student code of conduct, and a hearing was held.  Several police officers testified about drug buys and drug use on fraternity property and by current or former fraternity members and their guests.  Several fraternity members were dealing cocaine on fraternity property.  The conduct board found the fraternity and its members responsible for all of the policy violations and recommended a five-year suspension, followed by two years of probation.  The university followed that recommendation.


The trial court upheld the sanction in all respects, and the appellate court affirmed.  The appellate court noted that the university’s policies and procedures permitted the admission of hearsay evidence in student conduct hearings, and thus the use of such evidence was not a violation.  Nor was the use of evidence based upon confidential sources so unreliable as to be impermissible for the conduct board to consider; furthermore, said the court, there was sufficient evidence beyond that of confidential informants that many members of the fraternity were involved in illegal activities.


With respect to the sanction, the court explained that the conduct board had the discretion to impose a range of sanctions, and it had selected a five-year suspension to ensure that most, if not all, of the current fraternity members would no longer be at the university when the suspension was lifted.  The court ruled that the conduct board’s action was within its discretion.

*   *   *   *   *

The Iowa Supreme Court has affirmed a lower court ruling finding that the vice president for student services violated the state’s law forbidding the interception of electronic communications in connection with the university’s investigation of an alleged hazing incident.  In Iowa Beta Chapter of Phi Delta Theta Fraternity v. State of Iowa, University of Iowa, and Phillip E. Jones, 763 N.W.2d 250 (Iowa 2009), the University had punished the fraternity for violations of its alcohol policy after a non-member had submitted a tape recording of a meeting at the fraternity house.  The non-member had hidden a tape recorder in the room used for fraternity meetings, and taped the meeting without the knowledge of those present.  The vice president for student services relied on the tape recording to support the sanction against the fraternity.  The court ruled that the university, through its vice president, had violated state law because of these actions.

*   *   *   *   *


A federal appellate court rejected the claims of fraternity members that George Mason University’s decision to sanction the fraternity and several of its members violated their First and Fourteenth Amendment rights.  In Iota XI Chapter of Sigma Chi Fraternity v. Patterson et al., 2009 U.S. App. LEXIS 10184 (4th Cir. 5/13/09), the university sanctioned the fraternity after five incidents in which other students were sexually assaulted or hazed, and in which chapter members sang and danced in front of the university library.  An interim sanction was imposed, which revoked the chapter’s recognition, prohibiting it from participating in social events and recruitment.  A disciplinary hearing was then held, and the student panel found the fraternity and its members responsible for several of the charges against it.  The university revoked the chapter’s charter for ten years, forbid its members from forming another fraternity, and published the outcome of the disciplinary hearing in the student newspaper.  It also disciplined individual members for later wearing Sigma Chi clothing that identified them as chapter members at George Mason.


The trial court awarded summary judgment to the defendants, and the plaintiffs appealed.  With respect to their Fourteenth Amendment due process claim for denial of their right to associate with fellow chapter members, the court ruled that the university had not prohibited the plaintiffs from joining another fraternity, but from reconstituting their former chapter.  Therefore, there was no deprivation of their right to associate with one another.  With respect to the chapter’s claim that publication of the university’s sanctions impaired its property interest in its “good name,” the court ruled that the plaintiffs had not identified any injury – “economic or otherwise’’ – occasioned by the publication of the sanctions.  And with respect to the First Amendment claim, the court ruled that the sanctions were sufficiently justified by the misconduct of the chapter and its members, and, even if the members’ speech had been abridged as a result of the sanctions, there were other lawful reasons to impose them.  The court affirmed the award of summary judgment to the defendants.  

*   *   *   *   *


A federal appellate court has reversed a trial court’s ruling that a public college must recognize an all-male fraternity, even though the college’s nondiscrimination policy prohibits recognized student organizations from discriminating in membership.  The court in Chi Iota Colony v. City University of New York, 502 F.3d 136 (2d Cir. 2007) TA \l “Chi Iota Colony v. City University of New York \s "Chi Iota Colony v. City University of New York" \c 2 in ruling that the College of Staten Island could enforce its nondiscrimination policy against the fraternity (which admitted only men), relied on the discussion of freedom of association from the Pi Lambda Phi TA \l " Pi Lambda Phi Fraternity v. University of Pittsburgh 229 F.3d 435 (3d Cir. 2000)" \s "Pi Lambda Phi Fraternity v. University of Pittsburgh 229 F.3d 435 (3d Cir. 2000)" \c 1  case (discussed on pages 541-542of SA).  In Chi Iota, the college refused to grant the fraternity recognition as an official student group because it admitted only men to membership.  The fraternity claimed that this denial of recognition made it difficult to recruit members because it had to hold events off campus.  The fraternity claimed that its members were protected by a constitutional right of intimate association (just as had the fraternity members in Pi Lambda Phi).  The court noted that the fraternity recruited widely for members, had no limit on the number of members it could admit, and held many events at which non-members were welcome.  The court then turned to the degree to which the college’s refusal to recognize the fraternity burdened intimate association, and concluded that it was slight.  Denial of recognition primarily involved exclusion from college facilities and denial of a financial subsidy, neither of which burdened the members’ ability to associate with other, or to exclude women from membership.  Concluding that the college’s interest in nondiscrimination and diversity outweighed the “relatively weak” associational interest of the fraternity members, the court ruled for the college.  
Chapter 13:  Local and State Governments

Sec. 13.1.
Local Governments and the Local Community


13.1.2.     Community access to the college’s campus.


 
13.1.2.3.  Trespass statutes and ordinances, and related campus regulations.

New Development


An Ohio case provides an example of how probable cause issues may arise in situations where campus or local police are enforcing criminal trespass laws on campus (see SA, p. 618).  In Harper v. Amweg, 2006 WL 745394 (S.D. Ohio, 2006), affirmed, 2007 WL 1028803 (6th Cir. 2007), Ohio State University decided to prohibit individuals from selling handmade buckeye necklaces on the university’s campus.  To implement this decision, the University appointed law enforcement officers and other officials to serve as a “Vendor Detail” that was instructed to order individuals selling the necklaces to leave the campus. 

Harper, the plaintiff, was a vendor who had been selling handmade buckeye necklaces on campus.  At the start of the 2003 football season, a member of the vendor detail, Officer Amweg, approached Harper while she was selling the necklaces on university property and asked her to leave.  Harper asked where she could sell the necklaces and Amweg replied, “Lane Avenue.”  At the next game, following Amweg’s advice, she sold buckeye necklaces in the area of Lane Avenue.  Armweg again approached her and asked her to leave the property, stating that his previous advice was mistaken.

As Harper was leaving the property to return to her car, some persons stopped her and asked to buy necklaces.  Harper sold them the necklaces and continued on to her car; but before she got there, Amweg and another detail member, Deputy Hamburger, detained her, searched her belongings, and then arrested her.  Campus police charged her with criminal trespass under Ohio Revised Code § 2911.21, but the charges were later dismissed.

Harper then brought a suit under 42 U.S.C. § 1983 against Officer Amweg and Deputy Hamburger, alleging that they had violated her Fourth Amendment rights.  Harper claimed that she had been arrested without probable cause, subjected to an illegal search and seizure of her person and belongings, and detained through the use of excessive force. 

Regarding probable cause to arrest, the court rejected Harper’s claim:  “Plaintiff continued to sell buckeye necklaces on Ohio State property despite direct orders not to do so. Based on Plaintiff's disregard for the law, Defendants had probable cause to arrest her for criminal trespass and therefore did not violate Plaintiff's constitutional rights.”  Similarly, the court rejected Harper’s claim that no probable cause existed to search her belongings:  “[B]ecause the officers made a lawful arrest, they were justified in conducting a warrantless search of Plaintiff's person and her belongings.” 

Third, the court considered Harper’s claim of excessive force, that is, a claim that the officers had “physically held, moved, and handcuffed her,” rejecting this claim as well.  It noted that under Graham v. Connor, 490 U.S. 386, 396 (1989), “[t]he fourth amendment requires that an officer’s use of force be objectively reasonable, and courts must balance the consequences to the individual against the government’s interest in effecting the seizure.”  “In this case, there is no evidence that Plaintiff complained to the officers, nor that she suffered any injury as a result of being handcuffed . . . .  The officers were justified in handcuffing Plaintiff as a result of the lawful arrest and to permit them to conduct a lawful search of her person and her belongings.”

The district court thus agreed with the defendants and granted summary judgment for Officer Amweg and Deputy Hamburger, concluding that they had not violated Mrs. Harper’s Fourth Amendment rights.  On appeal, the U.S. Court of Appeals affirmed the decision based on the district court’s “well reasoned” opinion.  A dissenting judge, although agreeing with most of the majority’s opinion, argued that the excessive force claim should be returned to the district court and presented to a jury, since fact questions existed as to the reasonableness of the force used by the arresting officers.

Sec. 13.2.     State Government



13.2.5.      Open-records laws.  

New Development


A state appellate court has ruled that the National Collegiate Athletic Association (NCAA) is subject to the Florida public records law when a public college or university uses otherwise nonpublic NCAA documents related to allegations of rules violations.  In National Collegiate Athletic Ass’n v. Associated Press, ___ So. 3d ___, 2009 Fla. App. LEXIS 14605 (Dist. Ct. App. Fla., 1 Dist., October 1, 2009), the NCAA had investigated allegations that employees at Florida State University had improperly assisted student athletes.  The NCAA had conducted a hearing about the allegations, and had posted a transcript of the hearing, as well as the response of the university’s infractions committee, on a secure website.  The university’s attorneys were permitted access to the website for the purpose of defending the university against the charges.  The court ruled that, although the materials were ordinarily private and not subject to the state’s public records laws, the fact that agents of a public university used these materials in the course of “public business” brought them under the ambit of the open public records law, and thus the NCAA was required to disclose the documents.


The NCAA had argued that the records were education records and protected by FERPA (SA, sec. 5.5.1).  The court disagreed, noting that student names had been redacted from the documents, and because the students were not identifiable, FERPA did not apply.  The NCAA also claimed that the application of the state public records law under these circumstances violated its constitutional rights under the Commerce Clause and the First Amendment.  The court rejected both claims.  First, the court said, the application of the state’s public records law did not burden interstate commerce because had the document involved a Florida entity seeking to avoid public disclosure when it involved a public agency, the outcome of that dispute would have been the same.  With respect to the NCAA’s claim that the application of the public records law to confidential documents violated its freedom of association rights under Boy Scouts of America v. Dale (SA, p. 529), the court replied that Dale was not relevant to the situation facing the NCAA in that the application of the public records law did not affect the organization’s membership policies, but only affected the organization’s “ability to conduct[] secret proceedings against a public school in this state” (2009 Fla. App. LEXIS 14605 at *32).

Chapter Fourteen:  The Federal Government

Sec. 14.2.
Copyright Law



14.2.2.   The fair use doctrine.

New Development


Despite the clear precedent of Basic Books v. Kinko’s Graphics Corp. and Princeton University Press v. Michigan Document Services (SA, p. 677), another copy shop has been found to have violated the copyright law by providing course packs without paying copyright fees.  In Blackwell Publishing, Inc. et al. v. Excel Research Group, LLC, 2009 U.S. Dist. LEXIS 95452 (E.D. Mich. October 14, 2009), the copy shop attempted to skirt copyright infringement liability by having the student do the photocopying of the course pack master provided by the copy shop.  


The copy shop owner argued that the publisher-plaintiffs had executed contracts with the University of Michigan (whose students used the copy shop) to permit students and professors to make copies of the works for educational use.  The defendant argued that he was not selling copyrighted works, but a service – photocopying.  The defendant also argued that because the students were doing the copying, and not employees of the copy shop, it was the students who were infringing the copyright, not the copy shop.  The court rejected both arguments, saying that they were “sophistry,” and awarded summary judgment on liability to the plaintiffs.

*   *   *   *   *


Colleges are increasingly turning to Internet-based services to detect plagiarism by students, at least in relation to writing a research paper.  Turnitin.com is a popular service that compares a student’s paper with other student papers in its database, as well as with journal articles and periodicals.  If the school or college so wishes, the student’s paper then becomes part of Turnitin’s database, and is subsequently used for comparison with other student papers.


In A.V. v. iParadigms, LLC, 562 F.3d 630 (4th Cir. 2009), four high school students sued the parent company of Turnitin.com, arguing that the retention of their papers was a copyright violation.  The company argued that its archiving of the student papers was “fair use”.  The court analyzed the use of the student papers under the four-part test for fair use.  The court determined that (1) the use was “transformative” in that it was using the papers for something other than communicating information and ideas; (2) the company was not “publishing the papers,” but merely comparing them with other documents; (3) despite the fact that the company was using the students’ papers in their entirety, that fact did not preclude a finding of fair use because of the “transformative” use of the papers; and (4) the company’s use of the papers did not harm the market for them because the company did not share the papers with others.  The court affirmed the lower court’s award of summary judgment to iParadigms.

Sec. 14.9.
Civil Rights Compliance


14.9.1.
  General considerations.
New Development

Civil rights laws passed under the Constitution’s Spending Clause (see SA, p.  725) create an administrative enforcement process and, in some cases, a private right of action against the recipient of the federal funds (the college or university).  The laws do not, however, provide that an aggrieved person can sue the federal agency that enforces a particular civil rights law if the individual is unhappy with the agency’s enforcement process (or its decision not to proceed against the funding recipient).  For example, in Sherman v. Black, 2009 U.S. App. LEXIS 5635 (2d Cir. 3/17/2009) (unpublished), Sherman, who had been dismissed from SUNY Downstate Medical Center on academic grounds, filed a disability discrimination complaint against the medical school with the U.S. Office for Civil Rights (OCR).  OCR concluded that the dismissal had been for legitimate, nondiscriminatory reasons, and rejected Sherman’s appeal and request for reconsideration.  Sherman then attempted to sue the U.S. Department of Education, asking the court to order OCR to conduct “conflict resolution” proceedings that would culminate in his readmission to the medical school.  Citing Women’s Equity Action League v. Cavazos (see SA, p.727), the court ruled that Sherman did not have a cause of action against OCR, but must sue the medical school for disability discrimination under Section 504.  The court dismissed his claim for lack of subject matter jurisdiction.


 14.9.3.  Title IX.

New Development


In Fitzgerald v. Barnstable School Committee, 129 S. Ct. 788 (2009), the U.S. Supreme Court confirmed that Title IX does not subsume or preclude Section 1983 claims challenging the same discriminatory conduct as the Title IX claim (see SA, p.737-738).  The plaintiffs had sued a local school board and the superintendent of schools, alleging that their response to peer sexual harassment violated both Title IX and Section 1983.  Allowing the suit to proceed, a unanimous Court determined that “Title IX was not meant to be an exclusive mechanism for addressing gender discrimination in schools, or a substitute for §1983 suits as a means of enforcing constitutional [equal protection] rights;” and that “Congress intended Title IX to be interpreted . . . to allow for parallel and concurrent §1983 claims” (129 S. Ct. at 797).


The Barnstable School Committee case also confirmed that Title IX, unlike Section 1983, imposes liability only on institutions and not on their officers and employees (see SA, pp.737).  According to the Court, Title IX “has consistently been interpreted as not authorizing suit against school officials, teachers, and other individuals” (129 S. Ct. at 796).  This statement apparently precludes Title IX suits against individuals in both their official and individual capacities – in which case the defendant superintendent in Barnstable School Committee could be sued only under Section 1983, while the school district could be sued under both Title IX and Section 1983.

� Subsequently, the network administrator and university police entered the student’s dormitory room (without consent) and conducted a search of his computer.  The court made no ruling on the constitutionality of this search.  The analysis is complicated by university police having located the student, who then provided his password at the officer’s request, and also then consented to the network investigator’s request to make a copy of the computer’s hard drive. 
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