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INTRODUCTION
This case is here on remand from the United Statgseme

Court. In its decision, the High Court affirmedstiCourt’s holding
that Hastings College of the Law’s requirement thegistered
student organizations comply with the law schoolpen
membership or “all-comers” policy is “a reasonablégwpoint-
neutral condition on access to the student-orgaaizaforum.”
Christian Legal Society v. Martingg61 U.S. |, 130 S. Ct. 2971,
2978 (June 28, 2010). The Court declined to deamadditional
argument that Appellant Christian Legal Society (SC) raised
there after it had granted certiorari: that Hastihgd used its policy
as a “pretext” to “target” religious student grougasch as CLS. 130
S. Ct. at 2982-84, 2995. The majority of the Cdaind that
contention “runs headlong into the stipulation @t [CLS] jointly
submitted with Hastings at the summary-judgmengestawhich
unambiguously stated that Hastings’ all-comersgyadipplies to all
registered student organizationsld. at 2982. Viewing that
stipulation as “conclusive,” the Court majority feetjed] CLS’s
unseemly attempt to escape from the stipulationshiftlits target to
Hastings’ policy as written,” and therefore dectirte address CLS’s
arguments regarding that latter policyd. at 2983-84 & n.9. In
particular, the Court declined to address CLS'stgxt argument”
and instead directed that on remand, “the Nintlcu@irmay consider
CLS’s pretext argument, and to the extentt is preserved.”ld. at
2995 (emphasis added; footnote omitted).

By its motion (“Mot.”), CLS now asks this Court temand the
case to the district court for further proceedinys “pretext,”
including reopened discovery and a new trial. Amother things,
CLS wants to reopen the case and engage in brogiia
discovery, such as “depositions of Hastings adnmatisrs and
students, past and present.” Mot. at 10. CLS biésewotion largely
on observations in the dissenting opinion, largayores the
majority’s rejection of those very contentions, andmpletely
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ignores the prior proceedings and disposition kbg thourt. Its
motion should be denied, for two independent resson

First, while CLS styles its motion as “in accordancehwthe
Supreme Court’s instructions” (Mot. at 1), in fétctlies in the face
of the express terms of the Supreme Court’s dordhat this Court,
on remand, may consider CLS’s “pretext argumenty i, and to
the extent, it is preserved.” That carefully plechsnandate—which
differs in important respects from the language th@ Supreme
Court customarily uses in remanding a case—ingrtitis Court
that it may resolve CLS’s “pretext argument” orf\CLS preserved
that argument in the lengthy litigation that presgthe High Court’s
decision. CLS’s request that this Court remand ¢hse to the
district court so that it may seek to reopen digcpvwo engage in a
free-ranging inquisition of “Hastings administratoand students,
past and present” (Mot. at 10) and conduct a trsalflatly
inconsistent with the High Court’s narrowly limitedandate. And
in any event, CLS did not preserve any “pretexuargnt”; indeed,
it did not use the word “pretext” in its briefs this Court on the
prior appeal or even in the district couBeePart |,infra.

Secondand equally important, this Court and the distrmurt
have already conclusively decided against CLS they V¥ssues it
now seeks to pursue. Nothing in the Supreme Cow€cision
remotely calls into question this Court’s prior gbsition, which is
law of the case. This Court could grant CLS’s esquonly if it
effectively concluded that its prior dispositiontb&é case—a straight
affirmance, with no remand for any further factpabceedings on
pretext or anything else—was wrong, even though @ourtdid
remand inTruth v. Kent Sch. Dist542 F.3d 634reh’'g en banc
denied 551 F.3d 850 (9th Cir. 2008ert. denied 129 S. Ct. 2889
(2009), for a similar factual inquiry, even thoute applicability of
the Truth case was specifically addressed by the partieetiar
briefs and by this Court in its decision, and etresugh CLS did not
challenge this Court’s judgment in this case on dheund that a
remand was necessary (for any reason) in a pefiorehearing or
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in the Supreme CourtSeePart 1I1(A), infra. To the extent that CLS
now seeks to recast this long-running litigationl aaise additional
factual or legal issues that it did not preservelenprior appeal, it
waived the right to do so, and is not entitled tseaond bite at the
apple. SeePart 1I(B),infra.

For both of these reasons, the Court should derfy <inotion
to prolong this litigation by remanding it to thastict court.
Instead, it should direct the parties to file ssapplemental briefs as
it may deem necessary and then summarily reaffisnprior ruling
in Hastings’ favor.

STATEMENT OF FACTS
AND PROCEDURAL HISTORY

CLS brought this action seeking only forward-loakin
declaratory and injunctive relief and challengihg tonstitutionality
of Hastings’ open membership policy, which conaisopublic
funding for and official recognition of student gms on their
agreement to open eligibility for membership anadkrship to all
students. In an extensive joint stipulation oft$atiled with the
district court, in its briefs to that court and appeal to this Court,
and in its petition for certiorari to the Unitedagts Supreme Court,
CLS repeatedly and consistently agreed that Hastitgd
implemented its written Nondiscrimination Policy bgquiring all
registered student organizations to comply witltogen membership
or “all comers” policy. Thus, CLS stipulated ttbastings requires
that registered student organizations alkow student to participate,
become a member, or seek leadership positionseimrianization,
regardless of [her] status or beliefs 130 S. Ct. at 2982 (emphasis
added). As the High Court majority recognized, GL8urrent
argument is inconsistent with its prior stipulatiowhich is
“conclusive.” Moreover, the issue CLS now seelevéeto raise on
remand already has been resolved conclusively sigairby the
district court on an undisputed factual record, #imsl Court’s prior
affirmance of the district court’s judgment in thagard is law of the
case. To the extent that CLS seeks to raise rmvessthat it did not

_3-
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raise on the prior appeal, it waived the right tost. Accordingly,
there is nothing left to remand to the districtitou

A. The Parties’ Joint Stipulation of Facts and the
Undisputed Record Before The District Court.

This Court decided this case in the prior appeahenpremise
that “[tlhe parties stipulate that Hastings imposas open
membership rule on all student groupB groups must accept all
comers as voting members even if those individd&éagree with
the mission of the group.” Memo. (Mar. 17, 2009hat premise
was amply supported by the record before the Caund, was not
challenged by CLS in a petition for rehearing ts tGourt or in its
petition for a writ of certiorari to the Supremeuo

In the district court, the parties entered intoextensive joint
stipulation of facts for purposes of facilitatinghat court’s
disposition of the case on cross-motions for surgmatgment. ER
335-425. In that stipulation, CLS agreed as folow

Hastings requires that registered student orgaaimat
allow any student to participate, become a member, or
seek leadership positions in the organization,rgas of
[her] status or beliefs. Thus, for example, thestithas
Democratic Caucus cannot bar students holding
Republican political beliefs from becoming members
seeking leadership positions in the organization.

130 S. Ct. at 2982 (quoting Joint Stip., 341 ER)18kewise, CLS
stipulated that “In order to become a registeredestt organization,
a student organization’s bylaws must provide ttsatriembership is
open to all studentand the organization must agree to abide by the
Nondiscrimination Policy.” 340 ER Y17 (emphaside).

Indeed, at the hearing on the parties’ cross-mstidor
summary judgment, in response to a question bydisteict judge
regarding Hastings’ application of its Nondiscrieiion Policy,
CLS’s counsel read the first stipulation quotedvebmto the record
and asserted that Hastings “does not have a nomdisation
policy. It has a non-association policy” pursugmtwhich it “has
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prohibited every registered student organization from making
member selections based on beliefs.” ER 628 (emplaaded).
Nothing in the record supports CLS’s hindsight mlan the
High Court that Hastings devised its all-comerdqyohs a “pretext”
for discriminating against religious student orgations. CLS
made no such argument in the district court omis Court on the
prior appeal; indeed, the term “pretext’—on which SCfocuses
today—does not even appear anywhere in its loweirtdoriefs.
Moreover, as the Supreme Court majority obsentezlparties’ joint
stipulation was “corroborate[d]” by substantial agsmce in the

record:
The Law School’s then-Chancellor and Dean testified
example, that “in order to be a registered student
organization you have to allow all of our studettsbe
members and full participants if they want to.” pAi343.
Hastings’ Director of Student Services confirmedtth
RSOs must “be open to all students™—“even to sttalen
who may disagree with [an RSO’s] purposek!’, at 320
(internal quotation marks omitted). See aildo at 349
("Hastings interprets the Nondiscrimination Poli@s
requiring that student organizations wishing toisty
with Hastings allow any Hastings student to becane
member and/or seek a leadership position in the
organization.”).

130 S. Ct. at 2982 n.7.

B. The District Court’s Opinion.

CLS did not explicitly argue in the district codtinat the policy
was merely a “pretext.” Pointing to a few bylawfsother student
groups, CLS did contend in the district court th#dstings had
applied its policies differently to religious studegroups than to
other student organizations. That is not necdgshe same thing as
a “pretext” argument, and it bears repeating tHz® Gever used the
word “pretext” in its district court briefs. In grevent, the district
court flatly rejected the different-treatment argannbased on the
undisputed factual record. In particular, the tdomnd that [CLS]
has not presented any evidence that it has beerettedifferently
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from other student groupgs ER 762 (emphasis added). The district
court found that “CLS has not presented any evide®nonstrating
that Hastings exempts other registered studentn@at@ons from
complying with the Nondiscrimination Policy.ld. at 763. Finally,

it found that CLS had not submitted any evidencemidnstrating
any discriminatory intent by Hastingsld.

Similarly, the district court rejected as unsuppdrtCLS’s
contention that “Hastings has provided exemptiors the
Nondiscrimination Policy to other student organmas while
refusing to grant CLS an exemption.” ER 760. pérticular, the
district court addressed at length the bylaws af tegistered student
organizations at Hastings submitted by CLS, thetndmese
American Law Society and La Raza, and concluded thae
evidence fails to demonstrate that Hastings exampd¢her
organizations from complying with the Nondiscrintioa Policy.”
Id. at 761. In reaching that conclusion, the distairt relied on the
uncontradicted declaration of Hastings’ then-Dibecof Student
Services, which established that although studegarozations’
bylaws occasionally refer to the organizationsérests or goals, she
did not interpret such references as an attempstablish a test or
criteria for membership, and that other than CUf& was unaware
of any “registered student organization at Hastitlgst has ever
attempted to restrict its membership based onresfuelents’ beliefs
or agreement with the group’s objectivesId. at 760 (quoting
declaration).

'As to one of those groups, La Raza, Ms. Chapman’s
uncontradicted testimony established that La Razdfecers had
“confirmed that any Hastings student may becometag member of
La Raza,” and that the group was in the procesgws$ing its bylaws
to make that clear. ER 761. As a result, as CbfSceded in the
district court, any arguable defect was “fixed” bye time of the
hearing on the parties’ cross-motions. ER 629 €{fixed that one.

I’'m not talking about La Raza, because they fix&d i
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The district court also rejected CLS’s contentibattHastings
had discriminatorily applied its policies to it laese of its status as a
religious organization or the religious contenttsfspeech. Thus, the
district court found that “Hastings has not exclidel S becausat
is a religious group but rather because it refaseasomply with the
prerequisites imposed on all student organizationEER 740
(emphasis in originalgee also idat 747 (“Hastings has denied CLS
official recognition based on CLS’s conduct—itsusdl to comply
with Hastings’ Nondiscrimination Policy—not becausé CLS’s
philosophies or beliefs”). Moreover, the court eegsly found
“there is no evidence in the record to support GL&gument that
Hastings will not allow CLS to become a recognizstident
organization because of CLS’s religious perspective. at 742. To
the contrary, the district court found, “the evidenin the record
demonstrates otherwise.”ld. (discussing history of predecessor
Christian student group at Hastings).

Although it filed a motion to alter or amend thetdct court’s
judgment in one limited respectdge ER 719-22 (order denying
motion)), CLS did not challenge any of these fakctunaings. Nor,
as discussed below, did it assert on appeal toQGbisrt that the
district court had erred in granting summary judgtrizecause there
were any disputed issues of fact remaining fot.tria

C. The Prior Appeal To This Court.
On appeal to this Court, CLS squarely put Hastiadjscomers

policy at issue. As the Supreme Court observeidh ifs briefs
before the District Court and the Court of Appedld,S several
times affirmed that Hastings imposes an all-comels on RSOs.”
130 S. Ct. at 2982 n.5.

As was true in the district court, CLS did not uke word
“pretext” in its briefs to this Court. Moreovern appeal to this
Court, CLS all but abandoned its prior contentioat tHastings had
somehow applied its policies differently to religg student
organizations than to other student groups. WGIS did briefly
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assert that Hastings “allows other registered studeganizations to
require that their leaders and/or members agreeh wiie

organization’s beliefs and purposes” (Brief of Alipet (Sept. 27,
2006) at 14-15), it did not squarely challenge thstrict court’s

contrary factual findings. Nor did it contend thihere were any
material disputed issues of fact that should haeggnted that court
from granting Hastings’ motion for summary judgment

To the contrary, CLS explicitly asserted that “ffa are no
material issues of fact in this caseld. at 19. It raised its free
exercise and equal protection arguments as vidfiatthoughts at
the tail end of its brief, devoting all of one pafgeeach of those
claims. Id. at 62, 63. And in its reply brief, CLS abandontd
equal protection claim altogether, while again hgjtting Hastings’
“all-comers” policy. Reply Brief (Feb. 1, 2007) at(“To be an
officially recognized student organization, Hastingollege of the
Law claims that CLS must ‘allowll students to become members
and officers’™) (citing Hastings’ brief).

As CLS points out in its motion (at 10), rruth v. Kent Sch.
Dist., 542 F.3d 634reh’g en banc deniedb51 F.3d 850 (9th Cir.
2008),cert. denied129 S. Ct. 2889 (2009), which involved a school
nondiscrimination policy similar to Hastings’, thSourt reversed
summary judgment and remanded to the district ctartfurther
proceedings on the “limited issue” whether the sthbstrict had
arbitrarily or discriminatorily granted exemptiofrem its policy to
non-religious groups while denying them to religg@roups.Seed.
at 648. This Court will recall that because of gmilarity of the
iIssues posed in the two cases, it deferred orainaegt in this case
pending issuance of the mandatelmith. OnceTruth was handed
down, the parties addressed it in several Rule) 28(ers to this
Court, and oral argument focused primarily on ttede. As CLS
now effectively concedes, the issue on remandTinth was
indistinguishable from the one it now seeks to pers Yetat no
time in this Court-rot in its briefs, its Rule 28(j) letters, or a@br
argument—did CLS ever assert that the Court should remdmed t
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case for further proceedings as it had in Truth,tleat the district
court had erred in granting summary judgment beeao$ the
presence of disputed factual issues concerning ihtEst
purportedly selective enforcement of its polici@® the contrary, as
noted, CLS explicitly admitted that “[t]here are material issues of
fact in this case.”

Unsurprisingly in light of this record, this Courésted its
disposition of CLS’s appeal squarely on the partggulation
regarding Hastings’ open membership policy. Iroitder affirming
summary judgment for Hastings, this Court observed,

The parties stipulate that Hastings imposes an open
membership rule on all student groups—all groupstmu
accept all comers as voting members even if those
individuals disagree with the mission of the grouphe
conditions on recognition are therefore viewpoiattnal

and reasonable.

Mem. (Mar. 17, 2009) at 2 (citinBruth, 542 F.3d at 649-50).
CLS did not file a petition for rehearing or rehegren banc
taking issue with the basis on which this Court resblved the case.

D. Proceedings Before the Supreme Court.
In its petition for certiorari, CLS continued to hete to the

same position, representing flatly, “The materzait$ of this case are
undisputed.” Pet. for Cert. (filed May 5, 2009)2at CLS’s petition
extensively highlighted this Court’s decision Tmuth, recognizing
that this Court had based its ruling in the instaage “solely” on that
decision. Id. at 12-16. Indeed, CLS explicitly urged the Higbu@
to grant certiorari both in this case andlmith. Id. at 17-18, 39-41.
While CLS argued the two cases involved “complemmgnfacts”
(id. at 39), it made no mention of the remandTnuth, nor did it
argue that this Court had erred in the instant cagaling to order a
similar remand.

After the Supreme Court granted certiorari, CLS uphby
changed course. As the majority observed, CLSmatied to
“escape” from its stipulation regarding Hastinggea membership
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policy and “to shift its target” to Hastings’ waeth
Nondiscrimination Policy, which prohibits discrinaition on
enumerated grounds including religious and sextahtation. 130
S. Ct. at 2984. CLS asserted that Hastings haliedgpat Policy—
rather than the open membership policy to whidiad stipulated—
in a manner that “targeted” or discriminated agaiakgious student
organizations. Id. at 2982. CLS also argued that Hastings
“selectively enforces its all-comers policy” as arétext” for
discriminating against religious student organaadi Id. at 2995.
As noted above, the Supreme Court majority declioediecide that
iIssue on the ground that it was inconsistent witl$'€ stipulation,
which it found was binding on CLS under controlliagthority and
under the district court’s local ruledd. at 2982-84. The majority
rejected the dissent's contrary view, accusing thssent of
repeatedly “rac[ing] away from the facts to whichstipulated.”
Id. at 2983. Indeed, the majority observed, “[tlhesdnt’'s pretext
discussion presents a one-sided summary of thedesadence, an
account depending in large part on impugning theaciy of a
distinguished legal scholar and a well respectechoac
administrator.” 1d. at 2995 n.29 (citations omitted). Nevertheless,
the majority indicated that on remand, “the NintlrcGit may
consider CLS’s pretext argument if, and to the mixtat is
preserved.”ld. at 31-32 (footnote omitted).

ARGUMENT

CLS’S REQUEST TO REMAND THE CASE TO
THE DISTRICT COURT FOR FURTHER
DISCOVERY AND TRIAL IS CONTRARY TO
THE SUPREME COURT'S EXPRESS
DIRECTION ON REMAND.

In its motion to remand, CLS asserts that it intetadintroduce
additional evidence it did not previously presenthe district court,
and to seek to reopen discovery so that it may K'see take

-10-
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depositions of Hastings administrators and studeptst and
present, regarding when, if ever, an all-comergpavas adopted or
applied, as well as the precise nature of the uarexceptions to the
policy and whether those exceptions are appliechlearededly.”
Mot. at 10. While CLS contends its motion is “iocardance with
the Supreme Court’s instructionstl( at 10), in fact it flies in the
face of the High Court’'s express direction on rethan

In remanding the case to this Court, the High Coojority
employed unusual and carefully crafted language. addition to
directing generally that the case be remanded “forther
proceedings consistent with this opinion” (130 $. & 2995), the
Supreme Court added the following specific diretdio

On remand, the Ninth Circumay consider CLS’s pretext
argumentf, and to the extent, it is preserved

Id. (emphasis added; footnote omitted). This cond#ioand
narrowly limited direction makes it clear that tht¢igh Court
authorized—but did not require—this Court to resolthat
additional issueonly “if, and to the extent,” this Court found that
CLS had preserved the “pretext” argument on therpappeaf.
Nothing in the High Court's mandate remotely sa@d a
freewheeling remand to the district court for thegmse of starting
the case over from square one by allowing the gmrtid reopen
discovery, introduce new evidence, and hold a neaV. t To the

’The unusual phrasing of the Court's remand orderramés
emphasis. The Supreme Court routinely employs ahé/ general
remand phrase “for further proceedings consistéttt this opinion.”
See, e.g., Free Enter. Fund v. Public Co. Accogn@versight Bd.
561 U.S. ___ , 130 S. Ct. 3138, 3164 (2010) (opimbRoberts, C.J.,
for the Court, decided the same day as the instzs#). In a review of
the Court’'s cases over the past five Terms, we Hzeen able to
identify only one other case in which the Court added similar lingjti
language directing a court of appeals to deterraispecific issue only
“to the extent that point was properly preserved.éwis v. City of
Chicagq 130 S. Ct. 2191, 2200-01 (2010). There, pettierdid not
oppose the respondent city’s request for a remandhé Seventh
Circuit to resolve the limited issue in questiomhéther the judgment
must be modified in light of our decisionld. at 2201.

-11-
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contrary, as the High Court’s explicit use of tleem “preserved”
makes clear, it directed this Court to decide #sei@on the basis of
the record already before it from the prior appeabt to allow the
parties to create an entirely new record or to lacidal.

Indeed, CLS’s stated intention to seek discovegaring the
history of the all-comers policy is unambiguousheqguded by the
majority opinion. In response to the dissent, Whitspills
considerable ink attempting to create uncertaibtyuawhen the all-
comers policy was adopted” (130 S. Ct. at 2982, rit&® majority
emphasized that issue is entirely irrelevant:

What counts, however, is the parties’ unqualified
agreement that the all-comers policyrrently governs.
CLS’s suit, after all, seeks only declaratory and
injunctive—that is, prospective—relief.
Id. (emphasis in original). Whether in this Courtlog district court,
CLS is not free to relitigate issues it has alreadgclusively lost,
including the contours of the policy that governis ttase. There is
a fundamental tension between the fact that CL&xgslit seeks
only forward-lookingdeclaratory and injunctive reliefd() and that
CLS now seekbackward-lookingliscovery.

It has long been established that a federal coudppeal’s
jurisdiction is limited by the terms of the Supre@eurt’s mandate.
Briggs v. Pa. R.R. Cp334 U.S. 304, 306 (1948) (“In its earliest
days, [the Supreme] Court consistently held than&erior court has
no power or authority to deviate from the mandasued by an
appellate court The rule of these cases has been uniformly fatbw
in later days”). Thus, as the High Court long dgolared,

When a case has been once decided by this court on
appeal, and remanded to the Circuit Court, whatesxses
before this court, and disposed of by its decree, i
considered as finally settled. The Circuit Cosrbound

by the decree as the law of the case, and must itanto
execution according to the mandate. That courh@&an
vary it, or examine it for any other purpose than
executionjor give any other or further religbr review it,

even for apparent error, upon any matter decided on
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appeal; or intermeddle with it, further than totlseso
much as has been remanded.

In re Sanford Fork & Tool Co160 U.S. 247, 255 (1895) (emphasis
added)’

This Court routinely and unquestioningly complieghwthis
long-established rule. Thus, where the SupremertGewnerses a
decision of this Court with respect to one isshes Court may issue
a new opinion in which it disposes of the remainsgpes raised on
appeal that it did not reach in its first decisiddee United States v.
Shabani 48 F.3d 401, 402 (9th Cir. 1995). What this Cooay not
do, however, is what CLS asks it to do here: ignihe Supreme
Court’s direction that it decide a single remainisgue “if, and to
the extent” it was preserved on a prior appeal, iasttad remand
the entire case to the district court for furthesgeedings including
reopened discovery and a trfal.

%n its own cases, this Court follows the same “mflenandate,”
which it recognizes serves “an interest in conssge finality and
efficiency,” as well as “in preserving the hierapai structure of the
court system.” United States v. Thrashe#83 F.3d 977, 982 (9th Cir.
2007). The rule is jurisdictional: if a districourt strays beyond its
authority on remand, it commits reversible errtdl.; see, e.g., United
States v. Carpente526 F.3d 1237, 1240-41 (9th Cir. 2008) (district
court’s approval of settlement vacated where distrourt disregarded
Ninth Circuit mandate to allow intervenors to fulparticipate in
settlement proceedingsjert. denied sub nom. Elko Cty. v. Wilderness
Soc’y, 129 S. Ct. 1612 (2009).

*To be sure, when the Supreme Court has articukateel legal
standard and declined to apply it to the facts icease in which it is
unguestionably presented, it is not unusual fos thourt on remand
from the Supreme Court to remand a case to thaatlisburt to allow
that court to exercise its discretion to allow freaties to supplement
the record by introducing new evidence or to eatera motion to
reopen discovery that may be relevant to that rtandsird. See Betz v.
Trainer Wortham & Co., In¢.No. 05-15704, 2010 U.S. App. LEXIS
13821 (9th Cir. July 7, 2010) (remanding to distgourt for further
proceedings in light of GVR order). Here, howevbke High Court did
not articulate any new standard, nor did it dirg¢lsts Court to
reconsider its prior ruling in light of its decisio Rather, it narrowly
directed this Court that it “may” consider an argumonly if, and to
the extent, it was preserved on the prior appeal.

13-
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CLS'S REQUEST IS DIRECTLY CONTRARY
TO THIS COURT’S DISPOSITION OF THE
PRIOR APPEAL WITHOUT ANY REMAND.

There is a second, perhaps even more fundamesaalpm why
CLS’s request for a remand to the district court farther
proceedings and broad-ranging discovery on “prétekbuld be
rejected: if CLS were correct that its “pretexgjanent” was raised
and preserved in the prior proceedings, then CL8ldvbave been
entitled to such a remand in the initial appeabbethis panel (just
as the Court did in th&ruth case). Yet, unlike iffruth, this Court
disposed of the prior appeal by simply affirming histrict court’s
dismissal of the case on summary judgment (andaroanding for
any further proceedings on “pretext” or otherwis€),S did not
challenge that aspect of this Court’s judgment Ipettion for panel
or en banc rehearing in this Court or in its petitior certiorari to
the Supreme Court, and the law of the case docpieeents this
Court from taking a different course here. Indeasl,a practical
matter, the only way that this Court could grantS&. current
motion for a remand for further proceedings orprtstext argument
Is to conclude that the panel wasong in simply affirming the
district court's judgment in the initial appeal. hat would be a
remarkable action for the Court to take if CLS lzested for it in a
petition for panel rehearing on the heels of thisu€s prior
decision, and it would be a truly extraordinaryi@ttto take given
that CLS did not even make such a request. Fyrtbahe extent
that CLS seeks on remand to raise new issuest tthat mot preserve
on that prior appeal, it waived those issues.

A. This Court’s Prior Ruling Is Law of the Case.
“Law of the case is a jurisprudential doctrine unddich an

appellate court does not reconsider matters redotue a prior
appeal. ‘The law of the case doctrine states ttietdecision of an
appellate court on a legal issue must be followedli subsequent
proceedings in the same caseJeffries v. Wood114 F.3d 1484,
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1489 (9th Cir. 1997) (en banc) (citations omitted)hen an
appellate court decides an issue, whether explioitlby necessary
implication, that decision generally is not open réditigation in
subsequent proceedings in the same caShevron USA, Inc. v.
Lingle, 363 F.3d 846, 849 (9th Cir. 2004)kslie Salt Co. v. United
States 55 F.3d 1388, 1392-93 (9th Cir. 1995) (“Under lafvthe
case doctrine, . . . , one panel of an appellatertcwill not
reconsider matters resolved in a prior appeal tihan panel in the
same case”) (citations omitted). Thus, a decisigrthis Court is
binding upon any subsequent Ninth Circuit panelringaa new
appeal in the matter, as well as upon the distacirt on remand.
The doctrine applies whether the prior panel's mprin the same
case resulted in a published or (as here) an uigbabl opinion.
Humetrix, Inc. v. Gemplus S.C.268 F.3d 910, 917 (9th Cir. 2001)
(published  disposition); Planned  Parenthood of the
Columbia/Williamette Inc. v. Am. Coal. of Life Addts 518 F.3d
1013, 1017 (9th Cir. 2008) (unpublished dispositioh prior
interlocutory appeal).

The law of the case doctrine is founded in a “sopolkicy that
when an issue is once litigated and decided, ti@ild be the end of
the matter.” United States v. United States Smelting Refining &
Mining Co, 339 U.S. 186, 198 (1950). “An appellate courirez
efficiently perform its duty to provide expeditiopsstice to all if a
guestion once considered and decided by it webe fitigated anew
in the same case upon any and every subsequerdldppeffries
114 F.3d at 1489 (citation and internal quotatiomstted). The rule
thus promotes finality and efficiency by recogngithat endless
change *“would create intolerable instability forethparties.”
Ridgeway v. Montana High SchAss’n 858 F.2d 579, 587 (9th Cir.
1988). As a result, the prior decision should diofved unless the
decision is clearly erroneous and its enforcemeatlav work a
“manifest injustice,” intervening controlling authty makes
reconsideration appropriate, or substantially défifieé evidence was
adduced at a subsequent tridéffries 114 F.3d at 148%)Id Person
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v. Brown 312 F.3d 1036, 1039 (9th Cir. 2002) (on secongkea)p
after remand to district court, “none of the theseeptions applies”
and “[w]e are bound by the opinion of the prior elas the law of
the case”).

This Court’s disposition of the prior appeal is lafvthe case.
In affirming the district court’'s summary judgmenivithout any
remand—this Court expressly rested its disposiioime case on the
parties’ joint stipulation concerning Hastings’ apenembership
policy, which as the High Court majority observedswvamply
supported by the undisputed record. In affirmihg summary
judgment and expressly basing its decision Toath, this Court
found by necessary implication that CLS failed tww that the
district court erred in rejecting its selective bgation claim. See
Planned Parenthood of the Columbia/ Williamette. 1548 F.3d at
1017 (having affirmed district court’s judgment joror appeal in all
respects but for punitive damages, court “necdgsafiirmed the
compensatory damages awards and post-judgmenéshten those
damages,” so challenge to post-judgment interesnine damages
award was barred by law of the cagefievron USA, In¢.363 F.3d
at 850-53 (state’s argument was barred by law efdhase where
court had “implicitly” addressed and rejected it prior appeal).
This Court could not have reached that conclusiad it found
disputed issues of fact bearing on Hastings' puegbrselective
enforcement of its policies. Had it done so, itwdohave had to
remand the case to the district court to resolvesehdisputed
Issues—ijust as it had doneTmnuth, which was the central focus at
oral argument and the basis for the Court’s digjpwsof the case.

Thus, were this Court to accept CLS’s contentiat thremand
iIs necessary to decide whether Hastings selectagpfied its all-
comers policy, it effectively would have to findathits initial panel
decision—since affirmed by the Supreme Court—waphbi wrong.
Such a result cannot be squared with the fundarm@nitaciples
underlying the law of the case doctrine.
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B. CLS Waived The “Pretext” Claim By Failing To Rai  se
It On The Prior Appeal.

To the extent that CLS seeks on remand to raisefaetwal or
legal issues that it did not raise on the prioregppthat attempt of
course would be barred by the doctrine of waiver.

A party who fails to bring an issue to the attemtiof the
appellate court in one appeal is precluded fronsingi it in a
subsequent appeal in the same calsere Cellular 101, Ing. 539
F.3d 1150, 1155 (9th Cir. 2008) (“We have held that ‘need not
and do not consider a new contention that coule lmeen but was
not raised on the prior appeal™) (citation omifteldesselring v. F/T
Arctic Herg 95 F.3d 23, 24-25 (9th Cir. 1996) (“Since appdlla
failed to raise this issue in its first appealisitwaived”) (citations
omitted).

As discussed, CLS did not argue “pretext” in th&trébt court
or to this Court; it never even used that familegal term in its
briefs. To the extent that CLS claims to have adyypretext
indirectly by way of anyselective-enforcemerdlaim on the prior
appeal based on other groups’ bylaws, it never lsageversal and
remand to address that issue. It therefore waargdchallenge to
the summary judgment on that grouhdMoreover, as discussed
above, in granting Hastings’ cross-motion for sumymadgment,
the district court expressly found CLS failed toovye its factual
contentions that Hastings had selectively appliggaolicies so as to
“target” religious student groups for unfavorahieatmenf At no
time did CLS squarely challenge that ruling—notitsn motion to

Of course, an indirect argument wouitbt be sufficient to
preserve an issue on appeal. As this Court hasategly admonished,
it “review[s] only issues which are argued speailix and distinctly in
a party’s opening brief."Independent Towers of Wash. v. Washington
350 F.3d 925, 929 (9th Cir. 2003) (citation andeinal quotations
omitted).

®Indeed, in asserting that if this Court remands ¢hse to the
district court, it intends to ask that court to pen discovery and to
allow it to introduce new evidence, CLS effectivelgncedes that it
failed to prove its claim the first time around.
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alter or amend the district court’'s judgment, natappeal to this
Court, and not in a petition for rehearing of tRlsurt’'s decision.
Indeed, in its opening brief on appeal to this Cotrexplicitly
contended that “[t]here are no material issuesof i this case.” It
made the same assertion in its petition for ceatiorHaving failed
to seek a remand for further factual developmertherprior appeal,
CLS may not properly urge that contention now foe first time’
Nor may CLS raise for the first time, before thisu@t or the district
court, any other issue that it did not raise onpther appeal.

In short, CLS is not entitled to “a second biteha appellate
apple.” Kesselring 95 F.3d at 24see also Gospel Missions of Am.
v. City of Los Angelegl19 F.3d 1042, 1049 (9th Cir. 2005) (“Insofar
as [appellant’s contention] overlaps with thesevimesly litigated
claims, we will not entertain a second attempt itmgdte these
iIssues”) (citation omitted). It is far too later fGLS to attempt to
reopen factual issues that have long since beelvessagainst it by
the district court on summary judgment and affirm@d appeal.
This Court’s disposition of the prior appeal is |laf the case.
Accordingly, the further remand to the district dotlhat CLS seeks
by its motion is inappropriate and would serve mgitimate
purpose. This Court should finally bring an endhis long-running
litigation by summarily reaffirming the district gd’'s summary
judgment in Hastings’ favorCf. FDIC v. O’'Melveny & Myers61
F.3d 17, 19-20 (9th Cir. 1995) (per curiam) (“Hayireconsidered
the case as instructed by the Supreme Court, weh rkee same

'CLS’s failure explicitly to raise that issue on tpeor appeal
does not free it to do so for the first time her8.o hold otherwise
would allow appellants to present appeals in aguexal and repeated
fashion, and would lead to the untenable result ‘dgarty who has
chosen not to argue a point on a first appeal shetdnd better as
regards the law of the case than one who had argedost.” Engel
Indus., Inc. v. Lockformer Col66 F.3d 1379, 1382-83 (Fed. Cir.
1999), quotingFogel v. Chestnutt668 F.2d 100, 109 (2d Cir. 1981)
(Friendly, J.).
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conclusion as we did last time”) (on remand fronpr@me Court,
republishing relevant language from prior opinion).

Like any losing litigant, CLS can of course seelprapriate
future relief in a new action if warranted by a mha in
circumstances or other events, subject of coursettted preclusion
and related principles. But having filed and htigd a case that it
has now lost before the Supreme Court, CLS shoatldb@ permitted
to reopen and recast this case at this juncturghierpurpose of
gaining open-ended discovery from “past and présefastings
administrators and students (Mot. at 10) into his&b events based
on a “prextext” argument that was not adequatabechor preserved
below and that is fundamentally at odds with the weat this Court
disposed of the case in the prior appeal. Impobrtanstitutional
principles are at stake in the case that CLS brotggthe Supreme
Court. That case has now been resolved by theeBwgpCourt. The
Court should be reluctant to send this case baclkafawhole new
round of litigation in what would amount in effdotan entirely new
case in which the school—and its administrators stndents, “past
and present’—would be subjected to further buragemscosts. CLS
has provided the Court with no persuasive reasoakethat step.

-19-



Case: 06-15956 08/09/2010 Page: 24 of 25 ID: 7433199 DktEntry: 110

CONCLUSION
For the foregoing reasons, the Court should deng’€motion

to remand this case to the district court andy afty further briefing
it deems appropriate, should reaffirm its priorrrgl

Respectfully,

DATED: August 9, 2010. CROWELL & MORING LLP

By Is/
ETHAN P.SCHULMAN
Attorneys for Appellees
Frank H. Wu, et al.
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